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Sexual Harassment of University or College Students by Faculty 
Walter B. Connolly, Jr. 
Alison B. Marshall 


Colleges and universities that receive federal funding are pro- 
hibited from discriminating on the basis of sex. One sex- 
discrimination problem which colleges and universities must 
address is sexual harassment. To protect itself against liability 
and to provide a remedy for the problem of sexual harassment, 
each college and university should draft, implement and en- 
force a sexual harassment policy. This Article discusses the 
problem of sexual harassment on campus; it details the legal 
rights and remedies of the student and of the faculty member, as 
well as the university’s potential liability. 


Establishing a Collegiate Trademark Licensing Program: To What 
Extent Does an Institution Have an Exclusive Right to Its 
NS hare be ae edhe Khe ea Kae ade Michael G. Schinner 


One aspect of universities becoming ‘‘big business’’ is the 
marketing and protection of trademarks. The popularity of a 
university, particularly through its athletic programs, makes it 
ripe for the pirating of its ‘‘good name.’’ Universities have 
resorted to trademark infringement suits or, in the interests of 
cooperation and more predictable results, licensing agreements. 
This Article examines the historical purposes of trademark 
registration, the problems with litigating trademark infringe- 
ment, and the advantages and disadvantages of licensing 
agreements. 


CASE COMMENTS 


Anderson v. University of Wisconsin: Handicap and Race Discrim- 
ination in Readmission Procedures 


Fox v. Board of Trustees of the State University of New York: 
University Regulation Faces the First Amendment 








McCormack v. National Collegiate Athletic Association: College 
Athletics Sanctions from an Antitrust and Civil Rights Perspec- 





Sexual Harassment of University or 
College Students by Faculty Members 


Walter B. Connolly, Jr.* 
Alison B. Marshall** 


I. INTRODUCTION 


Sexual harassment of students by university or college faculty mem- 
bers is not a new problem, but is a relatively new area in the field of 
sex-discrimination law.’ As sexual harassment in the university setting 
gains more widespread attention and legal recognition, universities 
must develop means to address the problem of sexual harassment on 
their campuses. The United States Supreme Court’s decision in Meritor 
Savings Bank v. Vinson,? and the enactment of the Civil Rights Res- 
toration Act of 1987,° have presented university administrators with the 
challenge of designing new or revised guidelines that will both protect 
students from unwanted sexual advances and discipline faculty mem- 
bers who make such advances, while also protecting those faculty 





* Of Counsel, Miller, Canifield, Paddock and Stone, Detroit; A.B., Georgetown 

University and University of Detroit, 1964; J.D., University of Southern California, 1966. 

** Associate, Miller, Canfield, Paddock and Stone, Detroit; A.B., Princeton Univer- 
sity, 1981; J.D., University of Pennsylvania, 1984. 

1. Throughout this paper, ‘‘university’’ will be used to refer to any post-secondary 
educational institution. Feminine pronouns will be used in reference to victims of sexual 
harassment although as discussed more fully below, male students may also be the 
victims of sexual harassment. 

2. 477 U.S. 57, 106 S. Ct. 2399 (1986). 

3. 20 U.S.C. § 1687 (Supp. 1988), as it pertains to Title IX. By enacting the Civil 
Rights Restoration Act of 1987, Congress overturned the Supreme Court’s decision in 
Grove City College v. Bell, 465 U.S. 555, 104 S. Ct. 1211 (1984). In Grove City, the 
Supreme Court had held that the reach of Title IX was program specific; Title IX 
prohibited sex discrimination only in those programs that received federal funds. Con- 
gress, with the recent legislation effective on March 22, 1988, clarified that Title IX 
applied to the entire institution if any part of the institution received federal financial 
assistance. Specifically, section 908 of Title IX now provides: 

For purposes of this chapter, the term ‘‘program or activity’’ and ‘‘program’”’ 
mean all of the operations of 


(2)(A) a college, university, or other postsecondary institution, or a public 
system of higher education; 


any part of which is extended Federal financial assistance . . . 
20 U.S.C. § 1687 (Supp. 1988). 
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members’ rights. Such measures are essential if the university is to 
avoid suits brought by either students or professors. 


A. The Magnitude of the Problem 


Numerous studies have been conducted at universities across the 
country to measure the incidence of sexual harassment of students. 
Although the results of these studies must be viewed with caution 
since they use varying methodologies and definitions of sexual harass- 
ment, all indicate that sexual harassment poses a significant problem. 

One recent study was conducted at the University of Illinois, Urbana- 
Champaign.‘ Of the students who responded, 18.6% of the graduate 
students, 10.3% of the undergraduate students and 7.9% of the profes- 
sional-school students reported that they had been sexually harassed.° 

Other studies have yielded similar results. In a 1980 study at the 
three largest universities in Florida’s state university system to which 
1,111 female students responded, approximately 20% of graduate women 
and 17% of undergraduate women reported having experienced ‘‘un- 
wanted sexual attention from their instructors.’’® Twenty-five percent 
of the female students who responded to a 1983 survey conducted at 
Michigan State University reported having experienced sexual harass- 
ment within the last year.’ 

At East Carolina University, 33% of the female students who re- 
sponded to a 1983 survey reported having been subjected to sexual 
harassment. For purposes of this study, sexual harassment was defined 
to include the following: verbal harassment; leering or ogling; remarks 
about clothing, body, or sexual activities; touching, patting or pinching 
to a point at which the subject was uncomfortable; applying subtle 
pressure for sexual activity; demanding sexual favors; and physically 
assaulting a student.® 

In a 1983 study at Pennsylvania State University, 28% of the graduate 
students and 19% of the undergraduate students interviewed reported 
being sexually harassed one or more times. Twenty percent of the 
students reported having been subjected to suggestive behavior; eight 





4. See D. Allen, and J. Bessai, Sexual Harassment Survey, (February 16, 1987) 
University of Illinois, Urbana-Champaign. 

5. For this study, sexual harassment was defined as any one of four forms of faculty 
or staff member behavior directed to the student: (1) unwanted sexual statements, (2) 
unwanted personal attention, (3) unwanted sexual propositions, or (4) unwanted physical 
or sexual advances. 

6. Oshinsky, J., Sexual Harassment of Women Students in Higher Education, in 
42(2-A) DISSERTATION ABSTRACTS INTERNATIONAL 555 (1981). 

7. Maihoff, N. & Forrest, L., Sexual Harassment in Higher Education: An Assessment 
Study, 46(2) J. NAWDAC 3-8 (1983). 

8. Wilson & Kraus, Sexual Harassment in the University, 24 J.C. SruDENT PERSONNEL 
219-24 (1983). 
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percent, unwelcome dates; two percent, requests or demands for sex; 
and eight percent, physical harassment.°® 


B. Legal Recognition of Sexual Harassment 


The term ‘‘sexual harassment”’ first gained wide usage in connection 
with employment discrimination after the publication in 1979 of 
Catharine MacKinnon’s book, Sexual Harassment of Working Women.*° 
Sexual harassment as a cognizable injury remediable under Title VII 
was not tested in the courts until almost a decade after the passage of 
the Civil Rights Act. Even then, the federal courts initially rejected 
sexual harassment as an actionable form of sex discrimination. Rather, 
the federal courts viewed sexual harassment as a ‘‘personal’”’ phenom- 
enon that did not rise to the level of sex discrimination. 

Thus, in Corne v. Bausch & Lomb, Inc.," the district court held that 
female employees’ complaints of sexual harassment failed to state a 
claim for relief under Title VII. According to the court, the supervisor’s 
conduct was ‘‘nothing more than a personal proclivity, peculiarity, or 
mannerism.’’'? The Corne court concluded that sexual harassment was 
not cognizable under Title VII because ‘‘if the conduct complained of 
was directed equally to males there would be no basis for suit. Also, 
an outgrowth of holding such activity to be actionable under Title VII 
would be a potential federal suit every time any employee made 
amorous or sexually oriented advances toward another.’’ 

A court first recognized sexual harassment as a form of sex discrim- 
ination in Barnes v. Costle.‘* The court of appeals in Barnes rejected 
the district court’s holding that the plaintiff ‘‘was discriminated against, 
not because she is a woman, but because she refused to engage in a 





9. M. Johnson & L. Kraus, Sexual Harassment of Students at The Pennsylvania State 
University, University Park, PA: The Pennsylvania State University, 1983. 

10. C. MACKINNON, SEXUAL HARASSMENT OF WoRKING WOMEN: A CASE OF SEX DISCRIM- 
INATION (1979). For bibliographies containing references to works dealing with sexual 
harassment, especially sexual harassment in the university context, see Crocker, Anno- 
tated Bibliography on Sexual Harassment in Education, 7 WoMEN’s Rts. L. REP. 91 (1982); 
Stanton, Sexual Harassment Bibliography, 10 Cap. U.L. REv. 697 (1981). 

11. 390 F. Supp. 161 (D. Ariz. 1975), vacated and remanded without opinion, 562 
F.2d 55 (9th Cir. 1977). 

12. Id. at 163. 

13. Id. Clearly, men as well as women may be the subject of sexual harassment. 
Moreover, homosexual harassment may also be actionable under Title VII. In Wright v. 
Methodist Youth Services, 511 F. Supp. 307 (N.D. Ill. 1981), the court held that a male 
employee’s claim that he was terminated for rejecting the homosexual advances of his 
male supervisor stated a claim under Title VII because the claim involved ‘‘an alleged 
demand of a male employee that would not be directed to a female.’’ Id. at 310. See 
also Joyner v. AAA Cooper Transportation, 597 F. Supp. 537 (M.D. Ala. 1983) (employer 
violated Title VII where employee’s bid to return to work would not have been rejected 
except for his refusal to cooperate with manager’s homosexual demands and his report 
of the incident to management officials). 

14. 561 F.2d 983 (D.C. Cir. 1977). 
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sexual affair with her supervisor.’’** The Barnes court, reversing the 
lower court, held that ‘‘[t]o say that she was victimized in her employ- 
ment simply because she declined the invitation is to ignore the asserted 
fact that she was invited only because she was a woman subordinate 
to the inviter in the hierarchy of agency personnel.’’*® A claim of sexual 
harassment, then, must be evaluated under the ‘‘but for’’ test, that is, 
‘‘but for her womanhood her participation in sexual activity would 
never have been solicited.’’” 


C. Defining Sexual Harassment 


After the Supreme Court’s decision in Meritor Savings Bank v. Vin- 
son,*® sexual harassment clearly constitutes sex discrimination action- 
able under Title VII. What is it that is actionable? No universal definition 
of sexual harassment has been developed, nor can one be. Nevertheless, 
the courts have provided guidance to employers and university admin- 
istrators as to what constitutes sexual harassment. 

Most recently, the Vinson Court adopted the Equal Employment 
Opportunity Commission’s (EEOC’s) definition of sexual harassment as 
set forth in the EEOC’s guidelines issued pursuant to Title VII of the 
1964 Civil Rights Act.*® The EEOC’s guidelines include the following 
definition: 


Unwelcome sexual advances, requests for sexual favors, and other 
verbal or physical conduct of a sexual nature constitutes sexual 
harassment when (1) submission to such conduct is made either 
explicitly or implicitly a term or condition of an individual’s 
employment, (2) submission to or rejection of such conduct by an 
individual is used as the basis for employment decisions affecting 
such individuals, or (3) such conduct has the purpose or effect of 
unreasonably interfering with an individual’s work performance 
or creating an intimidating, hostile, or offensive work environ- 
ment.”° 


The National Advisory Council of Women’s Educational Programs 
has defined academic sexual harassment as ‘“‘the use of authority to 
emphasize the sexuality or sexual identity of a student in a manner 
which prevents or impairs that student’s full enjoyment of educational 
benefits, climate, or opportunities.’’2" 





15. Id. at 990. 

16. Id. 

17. Id. 

18. 477 U.S. 57, 106 S. Ct. 2399 (1986). 

19. 42 U.S.C. § 2000e-2(a) (1982). Title VII forbids discrimination in employment on 
the basis of sex. 

20. 29 C.F.R. § 1604.11(a) (1988). 

21. NATIONAL ADvisORY COUNCIL ON WOMEN’S EDUCATIONAL PROGRAMS, SEXUAL HARASS- 
MENT: A REPORT ON THE SEXUAL HARASSMENT OF STUDENTS 3 (1980). 
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As the case law under Title VII has evolved, the courts have recog- 
nized two types of sexual harassment. The first, quid pro quo harass- 
ment, forces an employee to choose between agreeing to the harasser’s 
sexual demand or forfeiting certain employment benefits.2? In Barnes 
v. Costle,** a supervisor repeatedly solicited an employee to join him 
for social activities after work, despite the employee’s repeated refusals 
to do so. In addition, the supervisor made repeated sexual remarks and 
comments to the effect that if the employee would cooperate, she would 
advance at work. The supervisor’s continued harassment led to elimi- 
nation of the employee’s job since she resisted the advances. The Barnes 
court held that the supervisor’s actions constituted actionable sexual 
harassment.”* 

Appellate courts have uniformly held employers strictly liable for 
quid pro quo harassment by supervisory personnel. In other words, the 
employer is liable regardless of whether it knew about the harassment.?5 
In Henson v. City of Dundee, the Eleventh Circuit found that: 


In such a case, the supervisor relies upon his apparent or actual 
authority to extort sexual consideration from an employee. Therein 
lies the quid pro quo. In that case the supervisor uses the means 
furnished to him by the employer to accomplish the prohibited 
purpose; he acts within the scope of his actual or apparent au- 


thority to ‘‘hire, fire, discipline or promote.’’?® 


Courts now recognize ‘‘hostile environment’’ harassment as a second 
type of harassment. In Vinson; the Supreme Court unanimously held 
that a plaintiff may establish a violation of Title VII by proving that 
the discrimination based on sex created a hostile or abusive work 
environment.?’ To be actionable, the sexual harassment must be suffi- 
ciently severe or pervasive to alter the victim’s employment conditions 
and thus create an abusive working environment.”* The Vinson Court 





22. See 29 C.F.R. § 1604.11(a)(1)-(2) (1988). 

23. 561 F.2d 983 (D.C. Cir. 1977). See also supra notes 14-17 and accompanying 
text. 

24. See also Tomkins v. Public Service Electric and Gas Co., 568 F.2d 1044, 1048 
(3d Cir. 1977) (finding a Title VII violation where supervisor made sexual advances to 
an employee, stating that sexual relations were necessary for a satisfactory working 
relationship and then made threats of recrimination and physical force). 

25. 682 F.2d 897, 910 (11th Cir. 1982). See also Horn v. Duke Homes Div. of Windsor 
Mobile Homes, 755 F.2d 599, 604-06 (7th Cir. 1985); Craig v. Y&Y Snacks, Inc., 721 
F.2d 77, 80-81 (3d Cir. 1983); Katz v. Dole, 709 F.2d 251, 255 n.6 (4th Cir. 1983). 

26. Henson, 682 F.2d at 910. 

27. The Vinson Court reiterated that ‘‘[s]exual harassment which creates a hostile or 
offensive environment for members of one sex is every bit the arbitrary barrier to sexual 
equality at the workplace that racial harassment is to racial equality.’’ 447 U.S. 57, 67, 
106 S. Ct. 2399, 2406 (1986) (quoting Henson, 682 F.2d at 902). 

28. Id. at 67, 106 S. Ct. at 2406. Usually, the plaintiff in a sexual harassment action 
is the victim or target of the harassment. However, as the court held in Broderick v. 
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rejected voluntariness or consent as a defense to a sexual harassment 
claim. Rather, the Court looked to whether the sexual advances were 
unwelcome.”® 

Vinson left open the question of when an employer will be liable for 
sexual harassment by supervisory employees.*° The Court did, however, 
indicate some factors that should be considered in determining em- 
ployer liability. First, courts should look to traditional agency princi- 
ples. The Vinson Court noted that Title VII defines ‘“‘employer’’ to 
include any ‘‘agent’’ of an employer. Thus, the Vinson Court concluded 
that Congress intended to limit the acts of employees for which em- 
ployers are responsible under Title VII.*: Therefore, employers are not 
automatically liable for hostile environment sexual harassment by their 
supervisors. At the same time, the absence of notice to an employer 
does not necessarily insulate that employer from liability. 

Second, courts should look to (1) whether the employer had a griev- 
ance procedure, (2) whether the employer had a policy against discrim- 
ination, and (3) whether the employee invoked the policy. Although 
the existence of a policy or the employee’s failure to use that policy 
may not be dispositive of employer liability, it is relevant.*? 

The Court analyzed Vinson as a case of hostile environment harass- 
ment. The facts, however, would have supported a quid pro quo claim 
as well.** One issue the Supreme Court has not addressed is the standard 
of liability which courts should apply to an employer in a quid pro 
quo case. Similarly, a university’s liability under Title IX for a faculty 
member’s quid pro quo harassment of a student remains an open 
question. There are policy considerations both in favor of and against 
imposing strict liability on a university for either quid pro quo harass- 
ment or hostile environment harassment. 

Imposing strict liability will prompt universities to make greater 
efforts to eradicate all sexual harassment on campus. This would en- 





Ruder, 685 F. Supp. 1269 (D.D.C. 1988), an employee who was not herself the direct 
object of harassment, may nevertheless assert a Title VII claim if she is forced to work 
in an atmosphere of pervasive harassment. In Broderick, the plaintiff was forced to work 
in an atmosphere of harassment where managers bestowed preferential treatment upon 
those who submitted to their sexual advances. 

29. 447 U.S. at 68, 106 S. Ct. at 2406. 

30. Several courts had held that employers should be held liable for hostile environ- 
ment harassment only when the plaintiff has proven that the employer knew or should 
have known of the sexual harassment. See, e.g., Henson v. City of Dundee, 682 F.2d 
987, 910 (11th Cir. 1982); Bundy v. Jackson, 641 F.2d 934, 943 (D.C. Cir. 1981); Compston 
v. Borden, 424 F. Supp. 157, 160-61 (S.D. Ohio 1976). 

31. Vinson, 447 U.S. at 72, 106 S. Ct. at 2408. 

32. Id. at 73, 106 S. Ct. at 2409. 

33. On October 25, 1988, the Equal Employment Opportunity Commission released 
a new policy statement on sexual harassment. EEOC Notice No. N-915.035, October 25, 
1988. In the statement the EEOC provided further guidance on how sexual harassment 
might be defined and on establishing employer liability. The discussion is equally 
applicable in the university setting. 
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courage a university to ensure that its faculty members do not abuse 
their power over students. However, the imposition of strict liability 
could discourage universities from investigating charges of sexual ha- 
rassment.** If the university receives a complaint and conducts a full 
investigation which substantiates the charge of sexual harassment, the 
university will, in effect, develop a Title IX case against itself. More- 
over, a ‘‘knowledge’’ standard, which requires a student to give notice 
to the university, would encourage students to bring complaints of 
harassment to the university’s attention. In this way, a ‘‘knowledge’”’ 
standard would promote informal resolution of complaints without 
increasing the university’s liability. 


D. Sexual Harassment in the University 


Title VII only reaches discrimination in employment. After passage 
of the Civil Rights Act of 1964, Congress realized that sex discrimination 
was not confined to the workplace, but extended to other facets of 
society as well. Thus, Congress enacted Title IX of the Education 
Amendments of 1972,3° which extended the prohibition against sex 
discrimination to educational institutions: ‘‘No person in the United 
States shall, on the basis of sex, be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination under any 
education program or activity receiving Federal financial assistance.’’*” 

The principles developed for dealing with sexual harassment in the 
workplace equally apply to sexual harassment in the university. At the 
university level, quid pro quo harassment may, for instance, take the 
form of a lower grade if the student does not comply with a professor’s 
demands, or a higher grade if the student does comply.** An abusive 





34. See Schneider, Sexual Harassment and Higher Education, 65 Tex. L. Rev. 525, 
567-71 (1987). 

35. This potential consequence may be eliminated in the university context because 
Title IX requires a university to implement and publicize a grievance procedure. 

36. 20 U.S.C. §§ 1681-1686 (1982). 

37. 20 U.S.C. § 1681 (1982). 

Title IX was patterned after the enforcement and prohibition provisions of Title VI of 
the Civil Rights Act of 1964, 42 U.S.C. § 2000d (1982). See N. CAMPBELL, M. GREENBERGER, 
M. KOHN, AND S. WILCHER, 1 SEX DISCRIMINATION IN EDUCATION: LEGAL RIGHTS AND REMEDIES 
1-2 (1983). Title VI, as well as Title VII of the Civil Rights Act, are useful when analyzing 
actions arising under Title IX, both because of the similarity in the statutes and because 
there have been more cases under the civil rights statutes than under Title IX. As already 
discussed, most of the sexual harassment case law has developed under Title VII, and 
courts look to these cases for guidance when confronted with a claim under Title IX. 
Moreover, if the plaintiff is an employee or a student-employee at a university, it is 
likely that both Title VII and Title IX apply. See Bagley v. Hoopes, No. 81-1126-Z, slip 
op. (D. Mass. filed August 6, 1985). Nevertheless, the distinction between the two Titles 
is important: unlike a Title VII plaintiff, a private litigant under Title IX probably cannot 
recover compensatory damages. See Lieberman v. University of Chicago, 660 F.2d 1185 
(7th Cir. 1981), cert. denied, 456 U.S. 937, 102 S. Ct. 1993 (1982). 

38. Although the pressures applied to students by professors or other university 
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or hostile environment can result when professors make sexist remarks 
to or about a student, when professors engage in inappropriate ‘‘touch- 
ing, patting, pinching, leering, or ogling at a woman’s body,’’ or when 
professors make sexual advances with threats of retaliation or promises 
of rewards.*° 

It took several years for sexual harassment in the workplace to be 
recognized by ‘the courts. Similarly, sexual harassment in education, 
specifically the sexual harassment of university students, did not ini- 
tially constitute an area of litigation under Title IX. 


1. Sexual Harassment—Actionable Under Title IX: Alexander v. Yale 


Alexander v. Yale University*® was the first sexual harassment case, 
brought under Title IX, which alleged a professor’s sexual harassment 
of students. The plaintiffs, female students at Yale, claimed they had 
been, either directly or indirectly, injured by sexual harassment.*! The 
students alleged that their experiences were ‘‘the result of a pattern, 
practice, and policy of defendant, its officers, agents, and employees, 
of neglecting and refusing to consider seriously complaints of sexual 
harassment of women students ... by male faculty members and 
administrators.’’*? The court was unsympathetic to the students’ pattern 
and practice claim. In addition, the court quickly dismissed the claims 
of one student who did not allege actual injury caused directly by 
sexual harassment. 

Two other students, Lisa Stone and Ann Olivarius, claimed they 
suffered injury as a consequence of sexual harassment directed at other 
students. Nevertheless, the court held that since neither claimed per- 
sonal exclusion from a program or activity or personal denial of full 
participation in the benefits of such a program or activity ‘‘in any 
measurable sense,’’ their claims under Title IX failed. Another student, 





personnel in terms of course work or grades may seem trivial in comparison to the sexual 
demands imposed by supervisors in the workplace as a condition of continued employ- 
ment, in reality there is often little difference in the degree of harassment. ‘‘The 
vulnerability of students to sexual harassment is particularly great, and its potential 
impact on them particularly severe. Through fear of academic reprisals (such as lowered 
grade or a denied recommendation, appointment or job referral), a student may be forced 
to give in to sexual demands, at the cost of immobilizing anguish or to withdraw from 
a course, a major, a school, or even a career.’’ Brandenburg, Sexual Harassment in the 
University: Guidelines for Establishing a Grievance Procedure, 8 SIGNS 320, 323 (1982). 

39. See B. W. DziECcH & L. WEINER, THE LECHEROUS PROFESSOR: SEXUAL HARASSMENT ON 
CaMPUS 21-22 (1984) (hereinafter Dziech and Weiner). 

40. 459 F. Supp. 1 (D. Conn. 1977), aff’d, 631 F.2d 178 (2d Cir. 1980). 

41. John Winkler, a male faculty member, joined with the students as a plaintiff. His 
claim, that ‘‘his teaching effort [was] hampered by an ‘atmosphere of distrust [of] male 
professors,’’’ was quickly dismissed by the district court on the ground that ‘‘[nJo judicial 
enforcement of Title IX could properly extend to such imponderables as atmosphere or 
vicariously experienced wrong.’’ Alexander, 459 F. Supp. at 3. 

42. Id. 
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Ronni Alexander, had graduated by the time the suit was brought. The 
court held that her graduation rendered her claim moot.** 

Margery Reifler, allegedly deprived of an athletic letter because of a 
coach’s sexual harassment, and Pamela Price, who alleged she received 
a failing grade as a result of rejecting a professor’s outright proposition 
‘‘to give her a grade of ‘A’ in the course in exchange for her compliance 
with his sexual demands,’’ were the only plaintiffs still enrolled at 
Yale at the time of the court’s decision. These two students were also 
the only plaintiffs who claimed to be victims of specific acts of sexual 
harassment directed at them. Reifler, however, failed to complain to 
Yale authorities at the time of the alleged harassment.** The court 
concluded that since Reifler did not allow the University a chance to 
remedy the situation, she could not maintain that it had denied her 
rights under Title IX.* 

Only Price’s claim survived Yale’s motion to dismiss. After a trial 
on the merits, the court ruled against Price, finding that the ‘‘alleged 
incident of sexual proposition did not occur.’’* 

Although it dismissed the claims of five of the six plaintiffs, the 
Alexander court’s opinion is significant because for the first time a 
court determined that sexual harassment of university students consti- 
tuted sex discrimination under Title IX. Specifically, the court held 
that 


it is perfectly reasonable to maintain that academic advancement 
conditioned upon submission to sexual demands constitutes sex 
discrimination in education, just as questions of job retention or 
promotion tied to sexual demands from supervisors have become 
increasingly recognized as potential violations of Title VII’s ban 
against sex discrimination in employment.’ 


Furthermore, the court held that plaintiffs, as members of the class 
which Title IX was designed to protect, could pursue private rights of 
action under Title IX, even though the statute did not explicitly provide 
for such actions. This position was adopted by the United States 
Supreme Court in Cannon v. University of Chicago.* 





43. Alexander claimed that she gave up studying the flute because of her music 
tutor’s sexual demands. Id. 

44. Id. at 3-4. 

45. The incongruity of this ruling is obvious: Reifler, along with all the other 
plaintiffs, contended that Yale lacked adequate procedures for dealing with sexual 
harassment complaints. 

46. 631 F.2d 178, 183 (2d Cir. 1980). 

47. Alexander, 459 F. Supp. at 4. See, e.g., Barnes v. Costle, 561 F.2d 983, 988-92 
(1977). 

48. 441 U.S. 677, 99 S. Ct. 1946 (1979). This second holding is arguably even more 
significant than the one allowing sexual harassment claims under Title IX, a ruling which 
followed logically from the history of Title VII enforcement. Title IX specifically allowed 
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The five female students in Alexander appealed to the Second Circuit, 
which affirmed the district court’s decision.*® The Second Circuit held 
that plaintiffs in a Title IX sexual harassment case must establish both 
that they have suffered a ‘‘distinct and palpable injury’’ and that ‘‘the 
exercise of the Court’s remedial powers would redress the claimed 
injury.’’*° Furthermore, the ‘‘injury must be suffered personally by the 
party invoking the court’s assistance, and the relief requested must 
redound to that party’s personal benefit.’’** Under these criteria, the 
court held that the plaintiffs lacked standing to sue since they either 
did not allege a specific injury or their claims were mooted by gradu- 
ation. °? 

The holding in Alexander that a student must prove a ‘‘distinct and 
palpable injury’’ implicitly rejected the hostile environment theory of 
sexual harassment. Clearly, in the wake of the Supreme Court’s decision 
in Vinson, the Alexander court’s limitation on sexual harassment suits 
under Title IX falls.5* Moreover, recent cases under Title VII have held 
that an employee who was not the direct object of harassment may still 
have a Title VII claim if forced to work in an atmosphere of pervasive 
harassment.* It follows that a student, subjected to an environment of 
pervasive harassment, would have a cause of action under Title IX 
when, for instance, other students are receiving benefits from acquies- 
cing to sexual demands. 





for enforcement only through HEW (Health, Education and Welfare) (now the Department 
of Education), see 34 C.F.R. § 86.8(6) (1980), a process which proved cumbersome, slow, 
and unresponsive. Plaintiffs, after Cannon, could sue the university directly, and did not 
have to exhaust their administrative remedies before resorting to litigation. 

49. See Alexander v. Yale Univ., 631 F.2d 178 (2d Cir. 1980). 

50. Id. at 183. See Duke Power Co. v. Carolina Envtl. Study Group, 438 U.S. 59, 72, 
98 S. Ct. 2620, 2630 (1978); Warth v. Seldin, 422 U.S. 490, 499, 95 S. Ct. 2197, 2205 
(1975); Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 38, 96 S. Ct. 1917, 1924 
(1976); City of Hartford v. Town of Glastonbury, 561 F.2d 1032, 1052 (2d Cir. 1976), 
cert. denied, 434 U.S. 1034, 98 S. Ct. 766 (1978). 

51. 631 F.2d at 183. 

52. When an aggrieved student seeks non-monetary relief, such as a higher grade in 
a class, such claims would be easily rendered moot by the passage of time, especially if 
it is found that students who suffer sexual harassment are more likely to drop out of the 
university, rather than remain long enough to graduate. The Alexander courts, however, 
refused to certify any of the plaintiffs as class representatives, despite the allegation that 
sexual harassment was a recurring problem, one which was ‘‘capable of repetition, yet 
evading review.’’ See, e.g., Franks v. Bowman Transp. Co., 424 U.S. 747, 96 S. Ct. 1251 
(1976); Sosna v. Iowa, 419 U.S. 393, 95 S. Ct. 553 (1975). Class certification in Alexander 
was denied primarily because the courts did not find that any of the plaintiffs were 
members of the ‘‘class of discriminates [they] purported to represent.’’ Alexander, 631 
F.2d at 185. Potential university defendants, however, must take seriously the possibility 
that, in the future, courts will look more sympathetically on class action suits brought 
by students in sexual harassment cases. 

53. See also discussion of Moire v. Temple Univ. School of Medicine, 613 F. Supp. 
1360 (E.D. Pa. 1985), aff'd without op., 800 F.2d 1136 (3d Cir. 1986), infra notes 63-64 
and accompanying text. 

54. See supra note 27. 
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It is important to note that the sexual demands or the alleged abusive 
environment must be unwelcome to a student or the student cannot 
claim sexual harassment.** Examples of professors marrying former 
students are relatively insignificant in comparison to the instances of 
unwelcome sexual advances made by professors to students. Usually, 
a student, because of unequal bargaining power and the disparity in 
roles between a faculty member and a student, will be exploited in any 
sexual relationship with a professor.** Even if the relationship appears 
to be consensual, a university may be justified in taking action against 
a teacher, at least when the university’s purpose is to minimize the 
power of that teacher over the particular student.*’ 

In rejecting the students’ appeal, the Alexander court also noted that 
in 1979, Yale had adopted a set of procedures for hearing complaints 
of sexual harassment and therefore the plaintiffs’ demands for such 
guidelines had already been met. The plaintiffs in Alexander had argued 
that Yale’s lack of guidelines on sexual harassment represented a 
distinct injury. The logic of this argument apparently escaped both the 
district and circuit courts. HEW regulations, promulgated in 1975, 
mandated that a recipient of federal funding ‘‘shall adopt and publish 
grievance procedures providing for prompt and equitable resolution of 
student and employee complaints alleging any action which would be 
prohibited by this part.’’** Failure of a university to adopt these regu- 
lations would appear to violate Title IX enforcement provisions.*® The 
Alexander courts, on the other hand, narrowly construed the injury 
requirements and limited them to claims alleging personal deprivation 
of a Title IX benefit. However, future courts may hold that a university’s 
failure to adopt a grievance procedure for sexual harassment constitutes 
a separate, cognizable injury under Title IX.© 


2. Cases Following Alexander 


Alexander marked the beginning of Title [IX sexual harassment liti- 
gation and alerted students, faculty, and university administrators to 
the problem of sexual harassment on campus.® Although Alexander 





55. This is the standard set for Title VII cases, and there seems to be no reason not 
to extend it to Title IX cases as well. See Meritor Savings Bank v. Vinson, 477 U.S. 57, 
106 S. Ct. 2399 (1986); Ukarish v. Magnesium Elektron, 31 F.E.P. Cases 1315 (D.N.J. 
1983); Cole, Recent Legal Developments in Sexual Harassment, 13 J.C.U.L. 267 (1986). 

56. See Dziech and Weiner, supra note 39, at 25. 

57. In Naragon v. Wharton, 737 F.2d 1403 (5th Cir. 1984), the court approved a plan 
whereby the university reassigned a teaching assistant to non-teaching duties, when it 
found that teaching assistant had a homosexual relationship with a female undergraduate. 

58. 34 C.F.R. § 106.8(b) (1987). See CAMPBELL, supra note 37, at 1-3. 

59. 20 U.S.C. § 1682 (1982). 

60. For a discussion of this theory, which the Alexander courts failed to recognize, 
see Crocker & Simon, Sexual Harassment in Education, 10 Cap. U.L. Rev. 541 (1981). 

61. If a student is also an employee of the university, for instance in a research or 
teaching assistant position, the student will also have Title VII remedies. 
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did not presage a flood of sexual harassment litigation, a number of 
subsequent cases indicated that Yale University’s problems were not 
unique. Most post-Alexander cases have not gone to court. Universities 
were, and still are, desirous of avoiding publicity about sexual harass- 
ment. Moreover, student victims are often unenthusiastic plaintiffs who 
are more concerned with continuing their education, unhindered by 
unwelcome sexual demands, than they are with public vindication of 
their rights.® 

Two cases brought after Alexander involved female medical students 
who claimed that university and hospital personnel subjected them to 
sexual harassment and that they subsequently were denied educational 
benefits under Title IX. In Moire v. Temple University School of 
Medicine,® the plaintiff claimed that her clinical supervisor had sub- 
jected her to a sexually-harassing environment which ultimately caused 
her to fail in her third year of medical school. The Moire court found 
that the plaintiff failed to produce any convincing evidence of sexual 
harassment. The court, however, did acknowledge that a student could 
make a valid claim of sexual harassment based on an abusive environ- 
ment theory.“ 

In Lipsett v. University of Puerto Rico, a female surgery resident 
alleged that hospital supervisory personnel had made improper ad- 
vances and that she had been subjected to a general atmosphere of 
sexual harassment at the hospital. As in Moire, the court in Lipsett 
found that the plaintiff presented no evidence of harassment other than 
unsupported and conclusory statements. While both Moire and Lipsett 
dismissed the plaintiffs’ charges, allegations of sexual harassment un- 
derstandably might arise in the traditionally male-dominated field of 
medicine. Also, while courts are generally receptive to Title IX’s pro- 
hibitions against sexual harassment on campus, in practice they are not 
always as receptive to individual claims brought under Title IX. As 
will be seen, an increasing number of plaintiffs in sexual harassment 
cases are resorting to other means of redress. 





62. For a discussion of some of these unreported cases, see Dziech and Weiner, supra 
note 39, at 26-37 (involving San Jose State, University of California-Berkeley, Harvard, 
and Clark College). 

63. 613 F. Supp. 1360 (E.D. Pa. 1985), aff’d without op., 800 F.2d 1136 (3d Cir. 
1986). 

64. Id. ‘‘Here there is no allegation of quid pro quo harassment; plaintiff never 
accused [her supervisor] of attempting physical contact, soliciting sexual intimacies or 
threatening her with failure in order to obtain sexual favors. The issue is whether plaintiff 
because of her sex was in a harassing or abusive environment.’’ Moire, 613 F. Supp. at 
1366-67. The distinction between quid pro quo and abusive environment sexual harass- 
ment, in the Title VII context, is important: in an abusive environment case, the plaintiff 
need not allege a tangible job detriment. See Henson v. City of Dundee, 682 F.2d 897 
(11th Cir. 1982). See also Meritor Savings Bank v. Vinson, 477 U.S. 57, 106 S. Ct. 2399 
(1986). Although the Moire court did not reach this issue, in future Title IX cases, courts 
likely will adopt this distinction. 

65. 637 F. Supp. 789 (D.C.P.R. 1986). 

66. See infra notes 98-100 and accompanying text. 
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3. Professors’ Legal Actions Against Universities 


The foregoing cases may give the misleading impression that univer- 
sities do not consider seriously students’ charges of sexual harassment 
against university faculty and staff and/or that courts uniformly dismiss 
such charges. In fact, courts now hear more cases in which professors 
challenge their dismissals after the university finds them responsible 
for sexually harrassing students than cases in which _tudents allege 
sexual harassment.®’ Universities should learn from these cases. When 
formulating guidelines for handling sexual harassment claims, univer- 
sities must consider the faculty member’s rights and thereby protect 
themselves from possible legal action brought by faculty members 
disciplined under the policy. 

Tenured faculty members have a property right in their positions. 
Therefore, tenured faculty must be accorded due process before the 
university terminates them.®? Nevertheless, several courts have held 
sexual harassment a sufficient cause for termination. In these cases, 
courts have rejected professors’ claims that the university denied them 
due process. 

In Levitt v. University of Texas at El Paso,”° the court rejected the 
professor’s claim that he was denied due process. A female student 
charged Levitt, a tenured professor, with making ‘‘offensive sexual 





67. Courts appear willing to defer to the academic judgment of college admin- 
istrators in their attempts to discipline faculty. The courts regard the college’s 
protection of students from [sexual harassment] as an important duty with 
concomitant responsibility and liability such as colleges have not seen since 
the demise of in loco parentis. 

Cole, supra note 55, at 281. 

68. This paper will not consider non-tenured professors, who have no property right 
in their positions. See generally, Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 2701 
(1972). Non-tenured faculty members may not be terminated for exercising constitution- 
ally-protected rights, but otherwise generally do not enjoy the due process protections 
that go along with a grant of tenure. See Perry v. Sindermann, 408 U.S. 593, 92 S. Ct. 
2694 (1972). A non-tenured professor may have certain contractual due process rights 
based on his or her contract of employment. 

It may be difficult to conceive of a tenured professor, accused of sexual harassment, 
claiming a free speech interest in his conduct. Instances have arisen, however, in which 
professors, dismissed on grounds of sexual harassment of students or staff, have claimed 
that their dismissals were actually in retaliation for unrelated acts of political speech or 
association. See Dziech & Weiner, supra note 39, at 34-36. 

69. The fourteenth amendment guarantees, which afford tenured faculty due process 
before the state may deprive them of property, may not apply to tenured faculty at private 
universities. Courts have found state action by private universities. See Annotation, 
Action of Private Institution of Higher Education as Constituting State Action, or Action 
Under Color of Law, for Purposes of Fourteenth Amendment and 42 U.S.C. § 1983. 37 
A.L.R. Fed. 601, 662-70 (1978). For one of the latest pronouncements on this subject, 
see Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982) (private high school 
which received ninety percent of its funds from public sources held not to be a state 
actor under § 1983). 

70. 759 F.2d 1224 (5th Cir. 1985), cert. denied, Levitt v. Monroe, 474 U.S. 1034, 106 
S. Ct. 599, reh’g. denied, 475 U.S. 1061, 106 S. Ct. 1290 (1986). 
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advances’’ toward her. After the student’s charges were made public, 
several other students made similar allegations. The University initiated 
proceedings against Levitt, affording him a hearing, an opportunity to 
refute the charges against him and to cross-examine witnesses, before 
dismissing him. Levitt filed suit claiming that some members of the 
faculty committee that conducted the proceedings had been biased and 
that the committee had not been formed according to University pro- 
cedures. As a result, Levitt asserted, he had been denied due process. 
The court disagreed, holding that, when a university departs from its 
own rules, ‘‘[s]uch action may constitute a breach of contract or vio- 
lation of state law, but unless the conduct trespasses on federal consti- 
tutional safeguards, there is no constitutional deprivation.’’”: 
Similarly, in Korf v. Ball State University,” the court rejected a 
tenured professor’s claim of a denial of due process and equal protec- 
tion. Several male students charged Korf with making ‘‘unwelcomed 
sexual advances’’ and ‘‘offering good grades contingent upon sexual 
involvement.’’”? The University initiated proceedings against Korf and 
ultimately dismissed him. Korf filed suit. Specifically, Korf argued that 
his male students’ involvement with him was consensual. Furthermore, 
Korf contended that the University discharged him because his involve- 
ments were homosexual as opposed to other faculty-student relation- 
ships, which were heterosexual.”* The court, unconvinced, found that 


while there is no evidence that the young student Dr. Korf admitted 
having a sexual relationship with did not consent to engage in 
sexual activity with him, Dr. Korf’s conduct is not to be viewed 
in the same context as would conduct of an ordinary ‘‘person in 
the street.’’ Rather, it must be judged in the context of the rela- 
tionship existing between a professor and his students within an 
academic environment.” 


The court cited the American Association of University Professors 
(AAUP) Statement on Professional Ethics, which Ball State had adopted, 
and which, obliquely, obliged Korf to ‘‘adhere to his proper role as 
intellectual guide and counsellor.’’’® Although it did not go so far as 





71. Id. at 1230. 

72. 726 F.2d 1222 (7th Cir. 1984). 

73. Id. at 1224. 

74. Id. at 1229. 

75. Id. at 1227. 

76. Id. at 1224. The court cited the following passage from the AAUP Statement on 

Professional Ethics as being pertinent: 

As a teacher, the professor encourages the free pursuit of learning in his 
students. He holds before them the best scholarly standards of his discipline. 
He demonstrates respect for the student as an individual and adheres to his 
proper role as intellectual guide and counselor. He makes every reasonable 
effort to foster honest academic conduct and to assure that his evaluation of 
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to say that a relationship between a professor and a student is inherently 
coercive or exploitative, the Korf court nevertheless suggested that a 
professor has an ethical duty to respect students as individuals and to 
avoid exploiting them for ‘‘private advantage.’’” 

The University, in Korf, did not have a well-articulated policy re- 
garding sexual harassment, but nevertheless was able to act against a 
harasser using the provisions of the AAUP’s ethical code. Although an 
established sexual harassment policy is preferable, a university is not 
necessarily powerless to discipline or discharge professors in the ab- 
sence of such a policy. Therefore, a university without an established 
sexual harassment policy need not ignore acts of sexual harassment. If 
the university can show that the professor was bound by the strictures 
of an ethical code to refrain from such acts, the university may prevail. 

In the majority of cases in which tenured professors have alleged 
that their university employers have denied them due process, the 
courts have upheld the termination. The courts have unanimously held 
that a faculty member’s sexual harassment of students or university 
employees, if established by the facts, is sufficient grounds for dis- 
missing that faculty member.”® 

It is clear, therefore, that when a university drafts guidelines to 
effectuate a sexual harassment policy, it must consider the potential 
for lawsuits brought by faculty members, as well as by students. A 
university’s justifiable concern for protecting the victims of sexual 
harassment could unwittingly open it up to the harasser’s claim that 
the university has violated the harasser’s rights. Thus, each sexual 
harassment policy must address the following problems: (1) how to 
avoid liability for maintaining a sexually-harassing environment, (2) 
how to avoid liability for shielding a sexual harasser, and (3) how to 
avoid liability for depriving accused harassers of their procedural rights. 
A sexual harassment policy should also consider the faculty’s right to 
academic freedom. 


II. GUIDELINES FOR IMPLEMENTING A SEXUAL HARASSMENT POLICY 


A. Protecting the Victims of Sexual Harassment 


Title IX prohibits any educational institution that receives federal 
funds from engaging in discrimination on the basis of sex.”? The 





his students reflects their true merits. He respects the confidential nature of the 
relationship between professor and student. He avoids any exploitation of 
students for his private advantage and acknowledges significant assistance from 
them. He protects their academic freedom. 

Id. at 1224 n.2 (emphasis in original). 

77. Id. 

78. See, e.g., Corstvet v. Boger, 757 F.2d 223 (10th Cir. 1985); Van Arsdel v. Texas 
A&M Univ., 628 F.2d 344 (5th Cir. 1980); Brown v. California State Personnel Bd., 166 
Cal. App. 3d 1151, 213 Cal. Rptr. 53 (1985); Cockburn v. Santa Monica Community 
College Dist., 161 Cal. App. 3d 734, 207 Cal. Rptr. 589 (1984). 

79. 20 U.S.C. § 1681 (1982). 
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regulations promulgated pursuant to Title IX require each institution 
subject to Title IX to develop a policy stating that the institution does 
not discriminate in its educational programs or activities on the basis 
of sex. The regulations also require the university policy to explain the 
procedure the institution uses to handle incidents of sex discrimination. 
Once a policy is adopted, it must be communicated to the university 
community.®° In addition, the institution must appoint at least one 
employee to coordinate the institution’s efforts to comply with Title IX 
and to ensure that the sex discrimination policy of the university is 
implemented.* 

Clearly, sexual harassment is a form of sex discrimination under Title 
IX. A university must decide whether it should develop a separate 
sexual harassment policy, include sexual harassment as part of its 
general sex-discrimination policy, or include sexual harassment with 
other disciplinary policies. Because of the complexities and sensitivities 
involved, most universities have opted to develop a separate sexual 
harassment policy. Separate treatment of sexual harassment claims 
allows those assigned to process the claims to develop the sensitivity 
and expertise necessary to yield consistent and fair decisions. However, 
one commentator has suggested that singling out sexual harassment for 
special treatment may result in the perception that sexual harassment 
is not as serious (or is more serious) than other forms of faculty 
impropriety.*? The benefits to be gained from having a separate policy, 
however, outweigh such costs and thus, a separate policy is the best 
approach. 

A related issue is whether a university’s sexual harassment policy 
should be separate from or combined with a university’s racial harass- 
ment policy. The resolution of this issue will depend on the character- 
istics and needs of each institution.** A university should probably 
have separate substantive policies addressing each form of harassment. 
The formal structure for processing complaints may, however, be the 
same. 

Whatever policy is adopted must be made known to the university 
community. Not only do the regulations promulgated pursuant to Title 
IX require dissemination, but also, dissemination is vital to the effective 
enforcement of the sexual harassment policies and complaint proce- 
dures. From a practical standpoint, the students, faculty and staff of a 
university must view the university’s top officers as condemning sexual 
harassment. In this way, the university will convey a clear message to 
its students, faculty, and staff that it will not tolerate harassment.** The 





80. 34 C.F.R. § 106.9 (1987). 

81. 34 C.F.R. § 106.8(a) (1987). 

82. Schneider, Sexual Harassment and Higher Education, 65 Tex. L. REv. 525, 576 
(1987). 

83. Both raise difficult first amendment and academic freedom issues. 

84. See Dziech and Weiner, supra note 39, at 170-72. 
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university should also consider providing training or awareness pro- 
grams. 

The employees who oversee implementation of the university’s sex 
discrimination policy and the university’s compliance with Title IX 
may be the same individuals charged with enforcement of the univer- 
sity’s sexual harassment policy and with handling of all sexual harass- 
ment charges.** A centralized system is beneficial in that there is a 
greater likelihood of consistency in the manner in which the university 
handles charges and the action it takes. 

Alternatively, the university should consider establishing a grievance 
procedure on a department-by-department or school-by-school basis. 
The key advantage of a decentralized system is that it would be more 
accessible and thus more likely to encourage reports and lead to the 
informal resolution of complaints. The drawback is that a decentral- 
ized system may result in a less consistent approach to the enforcement 
of the institution’s sexual harassment policy.*” Moreover, students may 
perceive a department head or dean as protecting those within the 
academic unit at the students’ expense. Whichever system for resolving 
sexual harassment complaints it adopts, the university must ensure that 
the policy is consistent throughout the institution. 

In setting up its procedure for handling sexual harassment com- 
plaints, the university must carefully avoid deterring or punishing the 
victim. A system that requires students to first bring complaints to a 
department chairman or a dean does not help the student who is the 
victim of that person’s harassment. Therefore, the university should 
establish a procedure whereby a student can have the university inves- 
tigate an alleged incident or pattern of sexual misconduct without 
endangering that student’s academic standing. The university should 
not require the student to confront the professor before resorting to 
administrative actions, since the prospects of such a confrontation 
would likely stifle legitimate complaints. Nevertheless, since informal 
discussion is often a preferable means of resolving problems of this 





85. The university should also make an effort to see that the office which handles 
sexual harassment matters is not ‘‘ghettoized,’’ or staffed only by women and lacking in 
adequate resources or power. See Dziech and Weiner, supra note 39, at 171. 

86. At the University of Pennsylvania, for instance, special advisers are appointed in 
each school and major administrative unit to serve as contacts to receive complaints and 
to assist in informal mediation and resolution of incidents of sexual, racial, or ethnic 
harassment. See University of Pennsylvania Policies and Procedures, 7-10. At a large 
university, appointment of special advisers in each school makes the complaint procedure 
more accessible to individual students who might not know who is the appropriate 
person to contact in the central administration or who might be intimidated by going to 
a central administrator. At a smaller college, a centralized system may well be preferable. 
Vassar College, for example, has adopted a centralized approach. 

87. The decision of whether a centralized or decentralized approach is best will in 
large part depend on the size of the institution. A relatively sma!l college like Vassar or 
Hamilton probably will not need to adopt a decentralized approach. 
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nature,** provision for an intermediary or a student ombudsman might 
be appropriate.” 

In the same vein, the sexual harassment procedure should afford the 
student anonymity, at least in the early stages of the processing of the 
complaint. The student complainant is frequently reluctant to press 
claims against a professor. Without some guarantee of anonymity, a 
student may not wish to carry through with the complaint. 

If the complaint, however, proceeds beyond the informal stage, the 
accuser must identify herself.°° This requirement may be tempered by 
‘‘informing only those officials and individuals with a need to know 
in order to respond to the case.’’** A student may understandably 
hesitate to go forward with the claim if doing so requires the student 
to face the accused. On the other hand, the professor has an interest 
in, and perhaps even a constitutional right, to confront witnesses against 
him in a university disciplinary proceeding.*? One solution would allow 
students to testify after they have graduated, thereby insulating them 
from any possible retribution by the accused harasser.** 

Although the victim must eventually reveal her identity to the ha- 
rasser if the matter is pursued, the university must ensure to both the 
victim and the faculty member that the proceedings will remain con- 
fidential. Although absolute confidentiality is not always possible in a 
close university environment, it should be the university’s policy that 
the administration keep all complaints and resulting actions confiden- 


tial. The university must also ensure that the student is protected from 
any retaliation which may result from filing a sexual harassment com- 
plaint. 





88. It is possible that the professor may not realize that his actions are perceived as 
sexually harassing. Informal discussion about this behavior may then have the effect of 
completely and immediately remedying the situation. If, however, the student is reluctant 
to have a one-on-one meeting with a professor, whom she regards as a sexual harasser, 
the intervention of an intermediary might be helpful. The university, by resorting to 
informal mediation of complaints, should not thereby eschew formal record-keeping for 
these kinds of complaints. If the university does so, ‘‘the same professor can abuse 
individual students one at a time and be given the same second chance over and over 
again.’’ Dziech and Weiner, supra note 39, at 175. 

89. See Dziech and Weiner, supra note 39, at 171, 174. 

90. See infra notes 111-13 and accompanying text. 

91. Dziech and Weiner, supra note 39, at 176 (emphasis in original). 

92. Dziech and Weiner suggest that ‘‘colleges and universities can adopt procedures 
that do not require [face-to-face confrontation of witnesses],’’ but they otherwise leave 
the details of such procedures unarticulated. Dziech and Weiner, supra note 39, at 176. 
For one example, see Cloud v. Trustees of Boston Univ., 720 F.2d 721 (1st Cir. 1983), 
in which a student who complained of another student’s harassing behavior was allowed 
to testify outside of the accused’s field of vision. ‘‘[A]n adequate opportunity for cross- 
examination may satisfy the [sixth amendment confrontation] clause even in the absence 
of physical confrontation.’ Id. at 725 (quoting Douglas v. Alabama, 380 U.S. 415, 418, 
85 S. Ct. 1074, 1076 (1965)). This procedure may not be feasible when the accused is a 
professor who may have sufficient familiarity with the accuser that he could identify her 
without having to see her. 

93. Dziech and Weiner, supra note 39, at 176-77. 
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Even if a university adopts a decentralized system of handling sexual 
harassment charges and complaints, it should keep a central file con- 
taining a record of all such charges. In this way, the university can 
monitor the incidence of sexual harassment at the institution and 
determine whether schools or departments seem especially suspect. 
Moreover, a central record system will enable the institution to ensure 
consistency in its handling of sexual harassment charges. 

If after an investigation and hearing, a professor is found guilty of 
sexual harassment, the university should punish the offender according 
to the seriousness of the offense. ‘‘A grievance that finds fault with 
faculty behavior should never end in token sanctions or meaningless 
slaps on the wrist. Compromise and vacillation defeat all of a college’s 
good intentions by implying to victims and offenders that no one is 
really committed to stopping sexual harassment.’’™ 

Without an established grievance procedure for sexual harassment, a 
university leaves itself open to liability for its employees’ actions. Even 
when such a procedure is implemented, there is no guarantee that the 
procedure will shield the university from liability. Although case law 
regarding university liability for sexual harassment by professors is 
sparse, examples under Title VII law are numerous. The Supreme Court, 
in Meritor Savings Bank v. Vinson,® held that the presence of an anti- 
discrimination policy was not sufficient, but that a more comprehensive 
sexual harassment policy which would better inform the Bank’s em- 
ployees of the Bank’s procedures and which was ‘‘calculated to en- 
courage victims of harassment to come forward’’ might have protected 
the bank from liability.°° Vinson was an abusive environment case. In 
contrast, even the most stringent sexual harassment procedures may 
not protect a university when it seeks to avoid liability in a quid pro 
quo case.”” The university must therefore attempt to prevent sexual 
harassment by publishing a sexual harassment policy and vigorously 
enforcing it. 

All students may not resort to Title VI! or Title IX actions when 
pursuing sexual harassment. The university should be aware that some 
students may not wish to use the established grievance procedures. A 
victim of sexual harassment may institute a tort action (for example, 
for assault, battery, or intentional infliction of emotional distress) against 
a professor, and attempt to extend liability to the university under a 





. Dziech and Weiner, supra note 39, at 177. 

. 477 U.S. 57, 106 S. Ct. 2399 (1986).. 

. 106 S. Ct. at 2408-09. 

. For a discussion of quid pro quo sexual harassment in the university context, see 
supra notes 22 through 26 and accompanying text. In a quid pro quo case, the harasser 
derives his power from his position as an agent of the employer university. Courts, in 
Title VII cases, have generally imputed liability for this kind of harassment to the 
employer. Whether the courts will continue to do so in Title VII actions after Vinson or 
will do so in Title IX cases is yet to be seen. 
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theory of respondeat superior.** A complainant may also sue the school 
directly, using a breach of contract theory.” In addition, a student 
might file criminal charges, or might rely on the equal protection clause 
of the fourteenth amendment.'” 


B. Protecting the University from the Professor 


Once implemented, a university’s sexual harassment policy should 
serve notice to students that their complaints will be treated seriously, 
and to professors that any acts of sexual harassment will not be toler- 
ated. The policy should outline the procedure under which such com- 
plaints are heard, and the range of disciplinary measures which the 
university may impose. Because there are still many unanswered ques- 
tions regarding a university’s obligation to a professor who is subject 
to disciplinary proceedings, the university must carefully draft its 
procedures to guard against flaws which might make the university 
liable if a discharged professor sues. 

One unsettled issue concerns the amount of proof necessary to justify 
a university’s decision to terminate a faculty member. Similarly, there 
is no agreement as to what amount of sexual harassment suffices to 
trigger a university’s decision to terminate a professor instead of a 
decision to apply less drastic disciplinary sanctions. Most sexual ha- 
rassment cases in the university setting will involve personal testimony 
from both the complainants and the accused. Documentary evidence is 
generally nonexistent or unavailable. Likewise, testimony from non- 
complaining witnesses may be inadmissible or may be of only circum- 
stantial value. 

It is in the university’s best interests to obtain the testimony of as 
many witnesses as possible. The statements of two or more witnesses 
can establish that the accused engaged in a course of harassing conduct 
over a period of time. With only one witness, courts may be more 
reluctant to uphold a professor’s termination, especially if the profes- 
sor’s act can be viewed as an isolated incident.” 

In the context of Title VII, the Vinson Court held that not all 
workplace conduct which might be described as ‘‘harassment’’ is ac- 
tionable. The conduct must be ‘‘sufficiently severe or pervasive to alter 
the conditions of [the victim’s] employment and create an abusive 





98. See CAMPBELL, supra note 37, at 4-50 to 4-52; Cole, supra note 55, at 278. A 
university, if sued by an employee, may escape liability by claiming that state worker’s 
compensation laws provide an exclusive remedy for agents’ intentional torts. See, e.g., 
Miller v. Lindenwood Female College, 616 F. Supp. 860 (E.D. Mo. 1985). 

99. See Jennings, Breach of Contract Suits by Students Against Post-Secondary Insti- 
tutions: Can They Succeed? 7 J.C.U.L. 191 (1980-81). 

109. See Cole, supra note 55, at 278-79. 
101. See, e.g., Brown v. California State Personnel Bd., 166 Cal. App. 3d 1151, 213 
Cal. Rptr. 53 (1985). 
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working environment.’’*°? Likewise, in Alexander v. Yale University, 
the circuit court required plaintiffs in a Title IX action to establish that 
they had suffered a ‘‘distinct and palpable injury.’’** In a quid pro 
quo case, when evidence of an injury might be established more easily, 
the testimony of the complainant, plus a finding that she sustained an 
injury to her academic standing, should meet the burden of proof in a 
sexual harassment case.’ After such a finding, a university could 
probably dismiss the faculty member.’ 

Anything short of a quid pro quo situation might be both more 
difficult to prove and less likely to lead to the harasser’s termination. 
The university should protect itself by keeping records of complaints 
brought against faculty members, including those complaints which it 
settles informally, making sure that faculty members are familiar with 
the university’s sexual harassment policy, and perhaps even formulating 
a university policy regarding student-faculty relationships.” A univer- 
sity may be unable to dismiss a faculty member on the basis of one 
abusive environment complaint, unless the faculty member’s conduct 
is egregious or has clearly violated university policy. A record which 
indicates that the professor has engaged in a sexually harassing course 
of conduct in the past may suffice. 





102. Meritor Savings Bank v. Vinson, 477 U.S. 57, 68, 106 S. Ct. 2399, 2406 (1986) 
(quoting Henson v. City of Dundee, 682 F.2d 897, 904 (11th Cir. 1982)). 

103. 631 F.2d 178 (2d Cir. 1980). 

104. Id. at 183. 

105. After the district court dismissed all but one of the plaintiffs in Alexander v. 
Yale Univ., 459 F. Supp. 1 (D.C. Conn. 1977), the remaining plaintiff, Pamela Price, 
went to trial with her claim. Although she did not prevail at the trial level, the trial 
judge seemed to suggest that if she had established that a grade she was given in one 
class was the result of her refusal to engage in sex with the instructor, she would have 
proven her case. ‘‘[T]he grade of ‘C’ which Miss Price received on the paper submitted 
to Professor Duvall and the grade of ‘C’ which she received in his course did not reflect 
any factor other than academic achievement.’ Alexander v. Yale, 631 F.2d 178, 183 (2d 
Cir. 1980). 

106. Discharge of the harasser should be easier in a quid pro quo case than in an 
abusive environment case. While university policy regarding fraternization between 
professors and students may be unarticulated or vague, and the dividing line between 
harassing and non-harassing (or non-actionable) behavior is, at times, indistinct, it can 
be persuasively argued that the teaching profession has developed a well-defined stance 
on professors grading students based on factors other than classroom performance. See 
Korf v. Ball State Univ., 726 F.2d 1222 (7th Cir. 1984). 

107. Not all universities have such policies and some have specifically rejected any 
attempt to regulate or prohibit student/faculty relations. From the standpoint of preventing 
sexual harassment, however, a clearly articulated university policy regarding such rela- 
tionships can serve as notice to both professors and students as to what behavior the 
university allows and what behavior it discourages. Such policy guidelines should serve 
to delineate the boundary between acceptable behavior and sexual harassment. See Brown 
v. California State Personnel Bd., 166 Cal. App. 3d 1151, 213 Cal. Rptr. 53 (1985) 
(university had no policy against student/faculty dating—professor was reinstated after 
initially being dismissed on grounds of sexual harassment). 
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Once the university decides to act upon a student’s complaint, it 
must provide the accused with a hearing.’ A tenured professor is 
assured of due process before losing tenure or being dismissed since 
he has a property interest in tenure. A pre-termination hearing may be 
necessary before dismissing a non-tenured professor as well.’ Due 
process mandates several procedures which a university must use when 
conducting a tenured professor’s pre-termination hearing. If a university 


plans to dismiss a tenured professor for cause, due process requires 
that: 


(a) he be advised of the cause or causes for his termination in 
sufficient detail to fairly enable him to show any error that 
may exist, 

(b) he be advised of the names and the nature of the testimony of 
witnesses against him, 

(c) at a reasonable tiine after such advice he ... be accorded a 
meaningful opportunity to be heard in his own defense, 

(d) . . . the hearing should be before a tribunal that both possesses 
some academic expertise and has an apparent impartiality 
toward the charges.1"° 


The courts also require that the accused be given the opportunity to 
confront adverse witnesses. As mentioned before,’ this requirement 


may dissuade potential complainants from pressing claims against pro- 
fessors. Nevertheless, the courts have held that, to satisfy the sixth 
amendment, the accused must be afforded some opportunity to confront 
and cross-examine such witnesses.*? A university may take limited 
action against a professor when a student does not wish to divulge her 
identity. Clearly, however, the student must come forward and be 





108. See Board of Regents v. Roth, 408 U.S. 564, 569-70, 92 S. Ct. 2701, 2705 (1972); 
Perry v. Sinderman, 408 U.S. 593, 92 S. Ct. 2717 (1972). 

109. It is well-established that a non-tenured faculty member may be dismissed, without 
a hearing, for ‘‘adequate cause.’’ See, e.g., Garrett v. Mathews, 625 F.2d 658 (5th Cir. 
1980). There might be an exception to this rule when the charges against the non-tenured 
professor would be sufficiently damaging to his reputation or professional standing that 
he would have the right to a ‘‘name-clearing’’ hearing. See Owen v. City of Independence, 
445 U.S. 622, 100 S. Ct. 1398 (1980); Board of Regents v. Roth, 408 U.S. 564, 92 S. Ct. 
2701 (1972). Arguably, a charge of sexual harassment against a university professor is 
sufficiently damaging that a hearing would be required, even if the professor lacks a 
property interest in his position. 

110. Ferguson v. Thomas, 430 F.2d 852 (1970). This four-part test is also found, in a 
somewhat modified form, in Riggins v. Board of Regents, 790 F.2d 707, 712 (8th Cir. 
1986). See also Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 530, 546, 105 S. Ct. 
1487, 1495 (1985) (‘‘The tenured public employee is entitled to oral or written notice of 
the charges against him, an explanation of the employer’s evidence, and an opportunity 
to present his side of the story.’’). 

111. See supra notes 88-92 and accompanying text. 

112. See Nevels v. Hanlon, 656 F.2d 372 (8th Cir. 1981). 
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identified if the university is to institute formal proceedings rather than . 
merely inform the professor that the behavior has come to the univers- 
ity’s attention.’ 

Constitutionally-guaranteed due process often provides fewer rights 
than those embodied in a university’s pre-termination hearing proce- 
dures. If the university fails to follow its own procedures, but never- 
theless fulfills the constitutional requirements of due process, the 
aggrieved faculty member will lack a federal cause of action for dep- 
rivation of a constitutional right. The faculty member might still have 
a state cause of action for breach of contract.‘ In any event, the 
university should adopt a procedure that comports with the constitu- 
tional requirements of due process, and the university should strictly 
adhere to that procedure. 


CONCLUSION 


Every university that receives federal funding is prohibited from 
discriminating on the basis of sex. Sexual harassment is a form of sex 
discrimination. The best means by which a university can protect itself 
from liability is to draft, implement, and enforce a sexual harassment 
policy. The policy should accomplish two purposes: (1) remedy the 
growing problem of sexual harassment on university campuses and (2) 
shield the university from potential liability. To fulfill this dual role, 


a university’s sexual harassment policy must be publicized to all stu- 
dents, faculty, and staff, and the university administration should 
visibly support the enforcement of the policy. In addition, the university 
should be aware that students need to report incidents of harassment 
without fear of retribution or unwanted publicity. Finally, the university 
should ensure that the accused members of the faculty or staff receive 
due process when answering charges of sexual harassment. 





113. See Brandenburg, supra note 38, at 331-32. 
114. See Levitt v. University of Texas at El Paso, 759 F.2d 1124 (5th Cir. 1985); Bates 
v. Sponberg, 547 F.2d 325 (6th Cir. 1976). 














Establishing a Collegiate Trademark 
Licensing Program: To What Extent 
Does an Institution Have an Exclusive 
Right to Its Name?* 


Michael G. Schinner** 


INTRODUCTION 


Many American universities have existed for over two hundred years. 
For nearly as long, these institutions have carried organized team sports. 
This sense of tradition, coupled with the enthusiasm generated around 
university athletic programs, creates a demand among students, former 
students, and friends of the university who want to display their alle- 
giance.' For years entrepreneurs have satisfied this demand, selling 
sweatshirts, jackets, buttons and pennants emblazoned with the univer- 
sities’ colors, emblems, seals, and mascots.” 

Universities have been aware of these commercial endeavors all along, 
yet only recently have the institutions attempted to claim ownership of 
these identifying marks and symbols. This Article discusses the conflict- 
ing issues that arise when universities attempt to register their marks, 
after years of permitting unrestricted use of those marks, in order to 
prevent entrepreneurs from wrongfully reaping benefits from these sym- 
bols. 

This Article begins by discussing the purposes of trademark registration 
and reviews both state and federal registration statutes. Next this Article 
analyzes how courts have applied basic trademark legal principles to 
determine the extent to which universities are protected with regard to 
their names and symbols, raising both the defenses to and remedies 
available from trademark infringement. Finally, this Article discusses the 
state of collegiate licensing—its pitfalls and rewards. The underlying 
issue throughout is whether university symbols qualify for trademark 
protection. Given the paucity of case law dealing with this subject, and 
the conflicting results, the answers are, thus far, elusive. 





* This article won the 1988 NACUA National Legal Writing Competition. 

** B.A., College of Mount St. Joseph, 1986; J.D., University of Cincinnati College 
of Law, 1989; Associate, Bancroft, Avery & McAlister, San Francisco, CA. 

1. Anderson, Licensing: Does a College Have the Right, Impressions, Feb. 1982, at 
83 (citing Plaintiff’s Original Petition in Texas A & M Univ. Sys. v. University Book 
Store, Inc., 683 S.W.2d 140 (Tex. Ct. App. 1984)). 

2. Id. at 84. 
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I. THE PURPOSES OF TRADEMARK PROTECTION 


The Trademark Act of 1946, commonly known as the Lanham Act, 
is the federal trademark statute.* The Lanham Act defines a trademark 
as any word, name, symbol, device, or combination thereof used to 
distinguish and identify a manufacturer’s goods from those of another.* 
Identification and distinction between different manufacturers’ products 
are the principal purposes of the Lanham Act. But the Act also has 
economic, quality control and consumer protection motivations.°® 

Trademarks protect both the owner and the consumer. An owner of 
a trademark who spends considerable time, energy, and money in 
presenting his product to the public, finds this investment protected 
for a period of twenty years® from ‘‘misappropriation by pirates and 
cheats.’’? Rights stemming from a trademark depend on only two things: 
‘“‘priority of adoption and use, and continuous occupancy or presence 
in the market place.’’* The registration of a trademark may be renewed 
indefinitely so long as the trademark is continuously in use and actually 
identifies the goods to which it relates.° 

A trademark provides a significant economic asset to the consumer. 
The trademark symbol allows a purchaser to identify goods or services 
that have been satisfactory in the past and to make immediate ‘‘buy’’ 
or ‘‘reject’’ decisions.‘° Thus, a consumer’s trip to the supermarket or 





3. 15 U.S.C. § 1127 (1982). The Act basically codifies the common law of trademark 
infringement and unfair competition. See Telechron, Inc. v. Telicon Corp., 198 F.2d 903, 
909-10 (3d Cir. 1952); S. C. Johnson & Son, Inc. v. Johnson, 175 F.2d 176, 179 (2d Cir.), 
cert. denied, 338 U.S. 860, 70 S. Ct. 103 (1949). 

4. 15 U.S.C. § 1127 (Supp. IV 1987). 

5. H. TOULMIN, TRADE-MARK ACT OF 1946 ANALYZED, ANNOTATED AND EXPLAINED 131 
(1946). 

6. J. T. McCarTHy, TRADEMARKS AND UNFAIR COMPETITION § 2:1, at 44 (2d ed. 1984). 

7. Id. at 47. 

8. See Kentucky Fried Chicken Corp. v. Diversified Packaging Corp., 549 F.2d 368, 
387 (5th Cir. 1977). ‘‘If a trademark owner allows licensees to depart from its quality 
standards, the public will be misled, and the trademark will cease to have utility as an 
informational device. A trademark owner who allows this to occur loses its right to use 
the mark.’’ Id. See also S. KANE, TRADEMARK LAW: A PRACTITIONER’S GUIDE 9-10 (1987). 
A trademark does not assure the buyer of ‘‘high’’ quality goods or services. Rather, it 
merely assures the buyer that the quality level will remain constant or predictable among 
all the goods or services provided under the trademark. Id. at 9. 

9. A. Bourjois & Co. v. Katzel, 260 U.S. 689, 692, 43 S. Ct. 244, 245 (1923). 

10. The trademark law states in pertinent part: 

Each certification of registration shall remain in force for twenty-years: Provided, 

that the registration of any mark under the provisions of this chapter shall be 

canceled by the Commissioner at the end of the six years following its date, 

unless within one year next preceding the expiration of such six years the 
registrant shall file in the Patent and Trademark Office an affidavit showing 
that said mark is in use in commerce showing that its nonuse is due to special 
circumstances which excuse such nonuse and is not due to any intention to 
abandon the mark. 

15 U.S.C. § 1058(a) (1982) (emphasis in original). 
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the department store is more efficient because ‘‘search costs’ have been 
reduced." 

Trademarks are also symbols of quality. They require the trademark 
owner to maintain quality standards. A trademark owner who fails to 
maintain quality control has, in effect, deceived the consumer and, 
therefore, stands to lose the mark.’? Thus, trademarks create an incentive 
to maintain a predictable quality of goods—a kind of quality assurance. 
As Justice Holmes said, the trademark ‘‘stakes the reputation of the 
[owner] upon the character of the goods.’’* 

As the duration of trademark use increases, so does consumer loyalty. 
This is known as goodwill, that is, consumer willingness to purchase 
and repurchase trademarked products and services because of favorable 
experiences associated with those products and services built over a 
number of years.‘* Once such favorable associations are established 
through such factors as effective advertising and high quality products, 
the trademark owner possesses a protectible property interest.1*> Like 
any other business asset, goodwill receives legal protection from theft 
and trespass.’® Thus, judicial relief is premised, in part, on the notion 
that no competitor should encroach on the goodwill of another by 
selling products bearing confusingly similar marks.’” Indeed, forty-five 
years ago the Supreme Court recognized the importance of this goodwill 
function of trademark law. In a now-famous passage, the Court char- 


acterized goodwill as ‘‘commercial magnetism’’ and warned that poach- 
ers would be prosecuted. *® 





11. H. TOULMIN, supra note 5, at 131. 

12. Lunsford, Consumers and Trademarks: The Function of Trademarks in the Market 
Place, 64 TRADEMARK REP. 75, 79 (1974). See also 15 U.S.C. § 1059(a) (1982) (‘‘[EJach 
registration may be renewed for periods of twenty years from the end of the expiring 
period upon payment of the prescribed fee and the filing of a verified application 
therefore... .’’). 

13. See Lunsford, supra note 12, at 79. 

14. 1 J. GiLson, TRADEMARK PROTECTION AND PRACTICE § 1.03[4], at 1-24 (1988). 

15. Prestonettes, Inc. v. Coty, 264 U.S. 359, 363-65, 44 S. Ct. 350, 350 (1924) 
(argument for respondent). 

16. Id. 

17. Id. 

18. Mishawaka Rubber & Woolen Mfg. Co. v. S. S. Kresge Co., 316 U.S. 203, 205, 
62 S. Ct. 1022, 1024 (1942). According to the Court: 

The protection of trade-marks is the law’s recognition of the psychological 
function of symbols. If it is true that we live by symbols, it is no less true that 
we purchase goods by them. A trade-mark is a merchandising short-cut which 
induces a purchaser to select what he wants, or what he has been led to believe 
he wants. The owner of a mark exploits this human propensity by making 
every effort to impregnate the atmosphere of the market with the drawing power 
of a congenial symbol. Whatever the means employed, the aim is the same— 
to convey through the mark, in the minds of potential customers, the desirability 
of the commodity upon which it appears. Once this is attained, the trade-mark 
owner has something of value. If another poaches upon the commercial mag- 
netism of the symbol he has created, the owner can obtain legal redress. 
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II. TRADEMARK PROTECTION LAWS 


Trademark protection in the United States is governed by a dual 
system of state and federal law.’® In addition to both the common law 
of unfair competition and a network of statutes at the state level, 
trademark protection at the federal level is based upon the Lanham 
Act.?° However, since both state and federal trademark laws are derived 
from the same source—the common law governing unfair competition— 
they share a substantial degree of uniformity.” 


A. State Common Law and Statutory Law 


The state common law of unfair competition is the bedrock upon 
which the law of trademarks is built.22 Although ‘‘unfair competition’’ 
is not susceptible to precise definition, the United States Supreme Court 
in Hanover Star Milling Co. v. Metcalf?? articulated the fundamental 
considerations found in the law of unfair competition: 


[T]hat business should be conducted fairly; that good will and 
other property of a business should be protected; that a competitor 
should not be allowed to trade on another’s good will, palm off 
his goods as those of another, or be unjustly enriched by such 
conduct; and that the public is entitled to be protected from various 
kinds of deceptive business practices.”* 


To this day, the common law of unfair competition, not statutory 
law, provides the basis of trademark protection in most states. As 
provided by one state registration statute, nothing in the sections 





19. 1 J. GILSON, supra note 14, § 1.04, at 1-38.3. 

20. Id. 

21. K-S-H Plastics, Inc. v. Carolite, Inc., 408 F.2d 54, 59 n.2 (9th Cir.) (‘‘We do not 
believe that we have to choose between California or federal law regarding this claim of 
unfair competition.’’), cert. denied, 396 U.S. 825, 90 S. Ct. 69 (1969); Surgical Supply 
Serv. v. Adler, 321 F.2d 536, 539 (3d Cir. 1963) (The Pennsylvania test of unfair 
competition is the same as that under federal law.); Safeway Stores, Inc. v. Safeway 
Properties, Inc., 307 F.2d 495, 497 n.1 (2d Cir. 1962) (‘‘[W]e will not pause to discuss 
whether the present case is governed by federal or New York law, since we perceive no 
difference in the relevant principles under either body of law. Accordingly, we draw on 
precedents from both sources.’’); Hygienic Specialties Co. v. H.G. Salzman, Inc., 302 
F.2d 614, 619 n.9 (2d Cir. 1962) (‘‘[T]he federal and state law is not essentially different; 
and both federal and state courts have readily borrowed decisions from one another and 
from the entire body of law in this field.’’). 

22. See United Drug Co. v. Theodore Rectanus Co., 248 U.S. 90, 97, 39 S. Ct. 48 
(1918); Hanover Star Milling Co. v. Metcalf, 240 U.S. 403, 413, 36 S. Ct. 357, 360 
(1916); Elgin Nat’l Watch Co. v. Illinois Watch Case Co., 179 U.S. 665, 674, 21 S. Ct. 
270, 274 (1901). 

23. 240 U.S. 403, 36 S. Ct. 357 (1916). 


24. 1 J. GILSON, supra note 14, § 1.04, at 1-39 (summarizing principles found in 
Hanover). 
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relating to the registration of marks ‘‘shall adversely affect the rights 
or the enforcement of rights in trademarks or service marks acquired 
in good faith at any time at common law.’’5 It would seem reasonable 
to assume that a state’s registration statute would provide trademark 
protection statewide; however, the majority of states holds that state 
registration of a mark does not automatically entitle the registrant to 
an exclusive right to use the mark throughout the state. Trademark 
protection arises as a matter of common law, not as a matter of statute, 
and, as such, registration statutes are subject to common law limitations 
of territorial rights.?* 

Under the common law, a trademark owner is entitled to legal 
protection only in those territories where there is a considerable number 
of prospective purchasers of the owner’s trademark-bearing goods.’ 
Consequently, ‘‘[t]he territorial limits within which the right to exclu- 
sive use of a trademark or trade name exists may be narrower than the 
territorial limits of the law that creates the right.’’?* Thus, state regis- 
tration confers no greater substantive trademark rights than those ex- 
isting at common law. ‘‘The registration statutes merely implement the 
common law rights and create certain procedural advantages.’’?° 

State registration does, however, augment the common law in several 
important ways, and may, in some circumstances, offer certain advan- 
tages over federal registration. For one, state registration and renewal 


fees are less expensive than federal registration and renewal fees.*° 





25. Onto Rev. Cope ANN. § 1329.67 (Anderson 1979). ‘‘Service mark’’ is defined as 
‘‘a mark used in the sale or advertising of services to identify the services of one person 
and distinguish them from the services of others .. . .’” Onto Rev. CopE ANN. § 1329.54(F) 
(Anderson 1979). Whereas service marks distinguish services, trademarks distinguish 
goods. 

26. Wiener King, Inc, v. Wiener King Corp., 407 F. Supp. 1274 (D.N.J. 1976), rev’d 
without op. per curiam on other grounds, 546 F.2d 421 (3d Cir.), cert. denied, 430 U.S. 
916, 97 S. Ct. 1328 (1977), aff'd without op., 577 F.2d 731 (3d Cir. 1978); Shop-Rite 
Durable Supermarket, Inc. v. Mott’s Shop Rite, Inc., 173 Conn. 261, 377 A.2d 312 (1977); 
Abner’s Beef House Corp. v. Abner’s Int’l, Inc., 227 So. 2d 865 (Fla. 1969); First Nat’l 
Bank v. First Wyoming Sav. & Loan Ass’n, 592 P.2d 697 (Wyo. 1979). Contra Younker 
v. Nationwide Mut. Ins. Co., 175 Ohio St. 1, 191 N.E.2d 145 (1963). 

27. RESTATEMENT OF TORTS § 732 (1938). The Restatement provides: 

The interest in a trade-mark or trade name is protected . . . with reference only 
to territory from which he receives or, with the probable expansion of his 
business, may reasonably expect to receive custom in the business in which he 
uses his trade-mark or trade name, and in territory in which a similar designation 
is used for the purpose of forestalling the expansion of his business. 

Id. 

28. Id. at § 732 comment a. 

29. Younker, 175 Ohio St. at 7, 191 N.E.2d at 149. See also Southern Scrap Material 
Co. v. Smith, 253 Ala. 356, 358, 44 So. 2d 754, 756 (1950). For example, a typical 
registration statute provides that a ‘‘certificate of [state] registration . . . shall be admissible 
in evidence as competent and sufficient proof of the registration of a trade-mark or 
service mark in any action or judicial [proceeding] . . . .’’ OH1o Rev. CopE ANN. § 1329.57 
(Anderson 1979). 


30. State registration and renewal fees generally range from ten to twenty-five dollars. 
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Another benefit of state registration is that the state usually registers a 
trademark more quickly and more readily than does the federal Patent 
and Trademark Office.*: In addition to time and cost efficiencies, state 
registration provides a valuable defense mechanism. Since the registered 
mark is on record and can easily be found by others who conduct a 





2 J. T. McCartuy. supra note 6, § 22:5, at 37-39. For example, the Ohio Revised Code 
provides in pertinent part: ‘‘The application for registration shall be accompanied by a 
filing fee of twenty dollars, payable to the secretary of state.’’ Onlo Rev. Cope ANN. § 
1329.56(E) (Anderson 1979). A following section provides that ‘‘[a] renewal fee of ten 
dollars . . . shall accompany the application for renewal of the registration.’’ Onto REv. 
Cope ANN. § 1329.58 (Anderson 1979). In comparison, registration and renewal fees 
under the federal statute are $200 and $300 respectively. 37 C.F.R. § 2.6 (1988). 
Furthermore, since the federal trademark application process involves a great deal of 
decisionmaking, the preparation, filing, and prosecution for federal trademark registration 
is often best left to trademark specialists. State registration, on the other hand, is simply 
a formality in most states. Therefore, the need for legal counsel is obviated, and 
registration costs are kept to a minimum. Thus, state registration can provide tremendous 
savings if product use is anticipated in only a few states and registration is secured in 
only those few states. However, if substantial interstate use is anticipated, cost efficiencies 
favor federal registration since federal registration covers all fifty states. Bell & Majestic, 
Protection and Enforcement of College and University Trademarks, 10 J.C.U.L. 63, 66, 
71 (1984). 
31. Bell and Majestic, supra note 30, at 71-72. A state trademark application is 
generally processed within a few days. For example, the University of Cincinnati Li- 
censing Program submitted applications for state registration of University trademarks 
and service marks on two separate occasions. In both instances, less one day mailing 
time, the secretary of state approved registration that same day. Interview with Melanie 
Newby, Director of Licensing, University of Cincinnati (March 8, 1988). 
Federal trademark applications, on the other hand, take a minimum of one year to 
complete. Bell and Majestic, supra note 30, at 68. One factor contributing to the prolonged 
federal registration process is that the U.S. Patent and Trademark Office (PTO) is staffed 
by a number of examiners who, as attorneys, have specialized in this area of practice 
and therefore scrutinize the applications much more closely. Id. at 71. Bell and Majestic 
describe the registration process as follows: 
After filing the registration application, it takes about six months to reach the 
examination stage. At this point, the attorney examiner scrutinizes the appli- 
cation and notes any formal deficiencies. If the application has no apparent 
deficiencies, the attorney examiner searches the files of the PTO to locate 
confusingly similar marks. The application may be rejected one or more times 
based on form, descriptiveness, unregistrability due to a closely similar prior 
registration, or for a myriad of other reasons. 

Id. at 71-72. See 15 U.S.C. § 1052 (1982) (delineating grounds for which trademark 

registration may be denied). 

The University of Cincinnati Licensing Program’s recent experience with the PTO 
illustrates the protracted federal trademark registration process. The University submitted 
applications in several categories to the PTO for federal registration of several trademarks 
and service marks. Six months later the examiner rejected several of the applications for 
improper classification, without detailing how the deficiencies should be corrected. Thus, 
the University must again pay $200 to refile each application, wait several more months 
as the process is repeated, and hope that the applications have been properly classified. 
Interview with Melanie Newby, Director of Licensing, University of Cincinnati (March 
8, 1988). 
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nationwide search, state registration may deter potential infringers from 
adopting and using a similar mark.*? 

Thus, if the owner makes purely intrastate use of the mark, or 
application for federal registration is pending, state registration should 
be considered. However, if federal registration can be secured and the 
owner anticipates using the mark in interstate commerce, there is 
usually no advantage to securing state registration. 


B. Federal Law 


Congressional authority to enact trademark laws arises from the 
United States Constitution, which gives Congress the power ‘‘to regulate 
commerce ... among the several states.’’** Through the Lanham Act, 
Congress sought to extend trademark legislation to its constitutional 
limits. Indeed, the Act firmly established federal supremacy in the area 
of trademarks. The Act was designed ‘‘to protect registered marks used 
in [interstate] commerce from interference by State, or territorial legis- 
lation.’’%4 

Clearly, state law that conflicted with the federal statute could not 
be applied constitutionally. The Act, however, did not seek to displace 
or preempt state law. A state could still impose reasonable nonconflict- 
ing restrictions on the owner of a federally-registered trademark,** since 
congressional intent did not extend to matters not affecting interstate 
commerce.*® 





32. 2 J. T. McCartny, supra note 6, § 22:1, at 25. Most states facilitate trademark 
registration searches. For example, under the Ohio statute, the secretary of state is 
required to keep a record of registered trademarks and service marks, and permit public 
examination thereof for a period of ten years—the life span of a registered trademark in 
Ohio. Onto Rev. Cope ANN. §§ 1329.58, 1329.61 (Anderson 1979). 

33. U.S. Const. art: I, § 8, cl. 3. 

34. Lanham Act, Pub. L. No. 489, § 45, 60 Stat. 427, 444 (1946). 

The intent of this Act is to regulate commerce within the control of Congress 
by making actionable the deceptive and misleading use of marks in such 
commerce; to protect registered marks used in such commerce from interference 
by State, or territorial legislation; to protect persons engaged in such commerce 
against unfair competition; to prevent fraud and deception in such commerce 
by the use of reproductions, copies, counterfeits, or colorable imitations of 
registered marks... . 
Id. 

35. See Mariniello v. Shell Oil Co., 511 F.2d 853 (3d Cir. 1975). ‘‘[S]tates may require 
more stringent standards than those designed by Congress ... so long as the federal 
purpose is not undermined.’’ Id. at 857. 

36. In reporting the Lanham bill, the Senate Committee on Patents stated: 

The purpose of this bill is to place all matters relating to trademarks in one 
statute and to eliminate judicial obscurity, to simplify registration and to make 
it stronger and more liberal, to dispense with mere technical prohibitions and 
arbitrary provisions, to make procedure simple, and relief against infringement 
prompt and effective. 

S. Rep. No. 1333, 79th Cong., 2d Sess. 2, reprinted in 1946 U.S. Copg Conc. SERv. 1274. 
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Registering a trademark under the federal statute provides several 
advantages not found in state registration. First, a registered trademark 
provides prima facie evidence of the validity of the registration, the 
registrant’s ownership of the mark, and the exclusive right to use the 
mark in commerce.*’ Second, a federally-registered trademark provides 
prima facie evidence of continued use in all fifty states from the time 
of the application, regardless of whether actual use has occurred in all 
states.** Third, the Lanham Act provides for ‘‘incontestability’’ of the 
registered mark after five years of continuous use.*® As one court has 
stated: 


The effect of ‘‘incontestability’’ is a defensive and not an offensive 
effect. To put it another way, when the right to use a given mark 
has become incontestable, the owner’s rights in the mark are in 
no wise broadened, but he is free from challenges of his rights to 
continue to use the mark to identify and distinguish the goods 
recited in the registration. . . .*° 


Fourth, the Act places all persons under constructive notice of the 
registrant’s claim of ownership of the mark.*’ Fifth, the Act permits 
“‘concurrent’’ registration of the same or similar marks to more than 
one user in cases where both users have in good faith adopted and 
used the mark in different parts of the country prior to the date of an 
application for registration by either.*? Lastly, to assure uniform inter- 
pretation and application of the trademark laws, the Lanham Act au- 
thorizes federal jurisdiction for an infringement suit regardless of the 
amount in controversy or diversity of citizenship of the parties.** 
Congress viewed a national scheme of trademark protection as an 
important contribution to our free market economy. Though some 
commentators have argued that trademarks are a form of monopoly, 
the courts and Congress have recognized that the identification of 
product source and quality—the trademark function—is an essential 
element of competition.** Competition among sellers requires a system 





37. 15 U.S.C. § 1057(b) (1982). 

38. Rolley, Inc. v. Younghusband, 204 F.2d 209, 211 (9th Cir. 1953). 

39. 15 U.S.C. § 1065 (1982). 

40. Rand McNally & Co. v. Christmas Club, 105 U.S.P.Q. 499, 500 (1955), aff'd, 242 
F.2d 776 (C.C.P.A. 1957). 

41. 15 U.S.C. § 1072 (1982). 

42. Id. at § 1115(b)(5). 

43. Id. at § 1121. 

44. R. ELy, MONOPOLIES AND Trusts 43 (1900) (classifying trademarks as ‘‘general 
welfare monopolies’’). 

45. See S. Rep. No. 1333, 79th Cong., 2d Sess. 2, reprinted in 1946 U.S. CopE Conc. 
SERV. 1274, 1275 (‘‘[N]o monopoly is involved in trade-mark protection.’’); cf. Standard 
Oil Co. v. Humble Oil & Ref. Co., 363 F.2d 945, 954 (5th Cir. 1966), cert. denied, 385 
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of symbols that allows the buying public to discriminate between these 
sellers’ goods. In reporting the bill that ultimately became the Federal 
Trademark Act of 1946, the Senate Commission on Patents delineated 
the underlying policy of the trademark law: 


Trademarks encourage the maintenance of quality by securing the 
producer the benefit of the good reputation which excellence 
creates. To protect trademarks, therefore, is to protect the public 
from deceit, to foster fair competition, and to secure to the business 
community the advantages of reputation and good will by pre- 
venting their diversion from those who have created them to those 
who have not. This is the end to which the bill is directed.“ 


III. PROTECTION OF UNIVERSITY SYMBOLS 


The following cases illustrate that colleges and universities have a 
protectible property interest in their names and symbols. Courts have 
recognized this interest in university efforts to prevent other educational 
institutions from adopting the same or similar names*’ and to prevent 





U.S. 1007, 87 S. Ct. 714 (1967). The Standard Oil court stated: 
The antitrust laws require competition, not piracy. The essence of competition 
is the ability of competing products to obtain public recognition based on their 
own merit. A product has not won on its own merit if the real reason the 
public purchases it is that the public believes it is obtaining the product of 
another company. There is not now, nor has there ever been, a conflict between 
the antitrust law and trademark laws or the law of unfair competition. 

363 F.2d at 954. 

46. S. Rep. No. 1333, 79th Cong., 2d Sess. 2, reprinted in 1946 U.S. CopE Conc. 
SERV. 1274, 1275. 

47. See Trustees of Columbia Univ. v. Axenfeld, 136 Misc. 831, 241 N.Y.S. 4 (N.Y. 
Sup. Ct. 1930) (injunction prohibiting use of similar name granted); Commonwealth v. 
Banks, 198 Pa. 397, 48 A. 277 (1901). In Axenfeld, the court granted an injunction 
restraining the defendant from using the name ‘‘Columbia Educational Institute.’’ 136 
Misc. at 831, 241 N.Y.S. at 4. The court held that the defendant adopted the name ‘‘with 
the deliberate design of conveying to the public the impression that they were identical 
or associated with [Columbia].’’ Id. Noting that Columbia had built a great reputation 
among educational institutions in the country since its establishment in 1784, the court 
concluded that the University’s name deserved the protection of the law. Id. 

Under the same rationale found in Axenfeld, the Banks court enjoined a business 
school from adopting the name ‘‘University of Philadelphia’ because it was frequently 
mistaken for the University of Pennsylvania. 198 Pa. at 401, 48 A. at 279. In addition 
to protecting the University of Pennsylvania’s name, the court sought to protect the 
public from being misled. Id. 

But see, e.g., President of Colby College v. Colby Junior College for Women, 359 F. 
Supp. 571 (injunction prohibiting use of similar name denied), reh’g granted, 374 F. 
Supp. 1141 (D.N.H. 1973). In the first Colby case, the district court held, inter alia, that 
the plaintiff Colby College was not entitled to a preliminary injunction forbidding the 
defendant from changing its name from ‘‘Colby Junior College for Women’’ to ‘‘Colby 
College-New Hampshire.’’ 359 F. Supp. at 576. The court determined that the plaintiff 
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unauthorized commercial use of their names and symbols by third 
parties. 


A. Likelihood of Confusion 


Protection of a university name from unauthorized commercial use 
first occurred in 1955, in Cornell University v. Messing Bakeries.* 
Cornell University had released to the public a formula for bread- 
making in 1949.*° Messing, a bakery corporation having no affiliation 
with the University, promoted this formula under the name ‘‘Cornell 
Recipe Bread.’’*° Cornell University sought to enjoin the bakery from 
using the name ‘‘Cornell’’ as a trade name in connection with the 
marketing and sale of its bread. 

The New York Supreme Court held that the bakery could not use the 
Cornell name on a loaf of bread without the permission of Cornell 
University. The court stated that ‘‘[t]he theory underlying injunctive 
interference is that an educational institution which has won large 
public prestige by hard effort and at high cost ought not, against its 
will, have that prestige diluted by a commercial use of its name, 
suggesting connection or benefit to the institution from the enter- 
prise.’’*! The court noted that a business might adopt the name be- 
longing to a university without implying that the university was involved. 
For example, a trucking enterprise could adopt the name ‘‘Cornell 
Express.’’>? However, when the commercial activity suggests a link to 
the university, the courts must protect consumers from deception and 
protect the university name from commercial exploitation. 

The same issue arose two years later in John Roberts Manufacturing 
Co. v. University of Notre Dame du Lac.™ In 1930, the University of 
Notre Dame contracted with a manufacturer for the exclusive production 
of official class rings bearing the school’s name and symbols.** These 
rings in turn were sold solely to qualified students and alumni. John 
Roberts Manufacturing, however, fraudulently obtained one of the rings, 
copied it, and began to sell imitations of that ring.** 





had not acquired an exclusive proprietary interest in the name ‘‘Colby College,’’ because 
both institutions had used the word ‘‘Colby”’ as part of their respective names for nearly 
a century. Id. at 573. In the second Colby case, the district court denied plaintiff a 
permanent injunction against the defendant’s use of the name ‘‘Colby College—New 
Hampshire’’ on the same grounds articulated above. 374 F. Supp. at 1142-43. 

48. 285 A.D. 490, 138 N.Y.S.2d 280 (N.Y. App. Div.), aff'd, 309 N.Y. 722, 128 
N.E.2d 421 (1955). 

49. 285 A.D. at 491, 138 N.Y.S.2d at 281. 

50. Id. 

51. Id. at 492, 138 N.Y.S.2d at 282. 

52. Id. 

53. Id. 

54. 152 F. Supp. 269 (N.D. Ind. 1957), aff'd, 258 F.2d 256 (7th Cir. 1958). 

55. 152 F. Supp. at 270-71. 

56. Id. at 271. 
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John Roberts brought a declaratory action, claiming that its sale of 
the school rings did not constitute unfair competition with or invade 
any property right of Notre Dame.*’ The United States District Court 
for the Northern District of Indiana, however, found that John Roberts 
was using Notre Dame’s name and emblems on goods that competed 
with the same type of merchandise that Notre Dame had authorized 
another manufacturer to market.** The court concluded that, in effect, 
John Roberts was guilty of ‘‘palming off,’’*® the act of passing off or 
attempting to pass off one’s goods as the goods of another. John Roberts 
argued that because its initials appeared on the rings and its name was 
prominent in its advertising, there was no likely confusion as to the 
source of its goods. The district court disagreed, noting that Notre 
Dame ‘‘is not a manufacturer and has its rings made for it by a jewelry 
manufacturer. Certainly no one is so naive as to think for one moment 
that a student of the [University] is going to ascertain who makes the 
ring before he buys it.’’** The district court concluded that Notre Dame 
did indeed possess protectible property rights in its name and seal, 
and that John Roberts’ use of that name and seal constituted unfair 
competition. 

On appeal, the Seventh Circuit agreed. The court held that John 
Roberts’ activities constituted unfair competition in that the jewelry’s 
origin tended to cause a likelihood of confusion among consumers.® 





57. Id. 

58. Id. at 276. 

59. Id. 

60. Id. at 271. 

61. Id. at 271-72. 

62. Id. at 276. 

63. 258 F.2d at 262. The only test the Patent and Trademark Office recognizes under 
the terms of the Lanham Act to establish trademark infringement is ‘‘likelihood of 
confusion.’’ A minority of jurisdictions, however, recognize that even in those cases in 
which there is no likelihood of confusion as to the source or origin of the mark in 
question, the defendant’s use of an owner’s mark may so ‘‘tarnish, degrade, or dilute 
the distinctive quality of the mark’’ that the owner is entitled to legal protection. 2 J. T. 
McCarthy, supra note 6, § 24:13, at 213. Known as the ‘‘dilution’’ theory, the doctrine 
has been held applicable in several cases where the defendant used plaintiff’s mark in 
an ‘‘unwholesome or degrading context.’’ Id. at 221. 

The ‘‘Enjoy Cocaine’’ case offers the most comprehensive discussion of the policy 
considerations behind the anti-dilution doctrine. Coca-Cola Co. v. Gemini Rising, Inc., 
346 F. Supp. 1183 (E.D.N.Y. 1972). The Coca-Cola Company sought to enjoin the 
defendant from selling posters that read ‘‘Enjoy Cocaine.’’ The posters displayed the 
exact colors and stylized script as Coca-Cola’s registered trademark. Id. at 1187. Although 
the defendant asserted that ‘‘the poster was intended to be a spoof,’’ the court granted 
the preliminary injunction on the basis of trademark infringement and dilution. Id. at 
1187-88. According to the court: 

[A] strong probability exists that some patrons of COCA-COLA will be ‘turned 
off’ rather than ‘turned on’ by defendant’s so-called ‘spoof,’ with resulting loss 
to plaintiff. ... [P]laintiff’s good will and business reputation are likely to 
suffer in the eyes of those who, believing it responsible for defendant’s poster, 
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Based on similar grounds of confusion, the Eleventh Circuit, in 
University of Georgia Athletic Association v. Laite,™ affirmed a per- 
manent injunction against a beer manufacturer’s use of the University’s 
bulldog symbol on the manufactyrer’s beer cans.*° The court observed 
that the manufacturer’s beer cans were red and black, the University’s 
colors, and that the manufacturer’s bulldog wore the letter ‘‘G’’ on its 
sweater, as did the University’s bulldog.** Moreover, the defendant 
began marketing the beer right at the height of ‘‘Bulldog-mania’’—the 
kickoff of Georgia’s football season.*’ The court held that the manufac- 
turer’s intent to capitalize on the popularity of the University’s football 
program, and the similarity of design between the mark on the manu- 
facturer’s beer can and the University’s bulldog symbol, established a 
“likelihood of confusion.’’® 


B. Laches 


_ From these cases, a thread of consistency emerges regarding what 
constitutes ‘‘likelihood of confusion.’’ In addition to the burden of 
establishing a likelihood of confusion, another constraint on the ability 
of universities to protect their trademarks is the personal defense of 
laches. Laches is an old equitable defense embodied in the maxim that 
“‘fe]quity aids the vigilant, not those who slumber on their rights.’’®° 





will refuse to deal with a company which could seek commercial advantage by 
treating a dangerous drug in such jocular fashion. 
2 J. T. McCartuy, supra note 6, § 24.13, at 221 (quoting Coca-Cola at 1190-91). See 
also, General Electric Co. v. Alumpa Coal Co., 205 U.S.P.Q. 1036 (D.C. Mass. 1979) 
(‘‘Genital Electric” underwear an infringement of trademark ‘‘General Electric’’). 

Thus, in a hypothetical situation, Catholic University could restrict a manufacturer 
from depicting the University’s seal on packages of condoms if the jurisdiction in which 
the action was brought recognized the anti-dilution doctrine. Clearly, there would be no 
likelihood cf confusion among consumers as to the source or origin of the condoms; the 
Catholic church has traditionally forbidden the use of contraceptive devices. Nonetheless, 
a court may decide that the name and image of the University deserves protection from 
such ‘‘unsavory and degrading’’ associations. 

Further discussion of the anti-dilution doctrine is beyond the scope of this article. 

. 756 F.2d 1535 (11th Cir. 1985). 
. Id. at 1537. 
eae 
. Id. at 1536-37. 
. Id. at 1545. 
. Standard Oil Co. of New Mexico v. Standard Oil Co. of California, 56 F.2d 973, 
975 (10th Cir. 1932) (citing Hammond v. Hopkins, 143 U.S. 224, 274, 12 S. Ct. 418, 435 
(1892)). In Hammond, Chief Justice Fuller characterized the doctrine of laches: 
In all cases where actual fraud is not made out, but the imputation rests upon 
conjecture, where the seal of death has closed the lips of those whose character 
is involved, and lapse of time has impaired the recollection of transactions and 
obscured their details, the welfare of society demands the rigid enforcement of 
the rule of diligence. The hour-glass must supply the ravages of the scythe, 
and those who have slept upon their rights must be remitted to the repose from 
which they should not have been aroused. 
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It is perhaps the most frequently asserted defense in trademark litiga- 
tion, albeit one easily overcome, since some delay is involved in the 
bringing of nearly every action.” 

To establish laches, courts generally require the defendant to prove 
that (1) the plaintiff had knowledge of defendant’s use; (2) the plaintiff 
inexcusably delayed in taking action; and (3) the assertion of the 
plaintiff’s rights now will prejudice the defendant. In other words, the 
defendant must prove detrimental reliance.” 

Before plaintiff’s delay can be considered, the plaintiff must have 
received actual or constructive notice of the defendant’s activities.”* As 
the United States Supreme Court stated in Halstead v. Grinnan:7 
‘‘There must, of course, have been knowledge on the part of the plaintiff 
of the existence of these rights, for there can be no laches in failing to 
assert rights of which a party is wholly ignorant, and whose existence 
he had no reason to apprehend.’’” 

To impute notice to a plaintiff who claims ignorance as to defendant’s 
activities, courts have established a ‘‘reasonably prudent person’’ stan- 
dard.”> Under this test, if the evidence indicated that the defendant’s 
use of the mark was so obvious that the plaintiff should have been 
aware of the infringement, ‘‘he cannot be heard to say that his delay 
was excusable because of lack of knowledge.’’”® 

The test for how much delay is too much is a flexible one.”’ Delays 
up to six years have been found insufficient to establish laches.” 





70. 1 J. Gison, supra note 14, § 8.12[12][b], at 8-256. 

71. Saratoga Vichy Spring Co. v. Lehman, 625 F.2d 1037, 1040 (2d Cir. 1980). 

72. Chandon Champagne Corp. v. San Marino Wine Corp., 335 F.2d 531, 535 (2d 
Cir. 1964). 

73. 152 U.S. 412, 14 S. Ct. 641 (1894). 

74. Id. at 417, 14 S. Ct. at 643. 

75. See, e.g., Loma Linda Food Co. v. Thompson & Taylor Spice Co., 279 F.2d 522 
(C.C.P.A. 1960). 

76. Id. at 525. An example of obvious infringement would be a vendor selling, on 
or nearby a university’s campus, apparel depicting that same university’s insignia. 

77. S. KANE, supra note 8, at 155. Some circuits, however, seek a measure of certainty. 
For example, the Sixth Circuit uses the state’s most analogous statute of limitations to 
determine what constitutes an unreasonable delay. In Tandy Corp. v. Malone & Hyde, 
Inc., 769 F.2d 362 (6th Cir. 1985), cert. denied, 476 U.S. 1158, 106 S. Ct. 2277 (1986), 
the owner of the mark Rapio SHACK waited thirty-two months before filing an infringement 
claim to enjoin the defendant’s use of the trademark Auto SHACK. 769 F.2d at 362. The 
district court granted summary judgment on the basis of laches. Id. at 363. The court of 
appeals reversed, holding that in an action for monetary relief, the court should defer to 
the state’s most analogous statute of limitations to measure the reasonableness of the 
delay. Id. at 366. In this case, the state’s statute of limitations for tortious injury to 
property—the most analogous statute—was three years. Id. at 364. On the basis of this 
statute, the Sixth Circuit found a strong presumption of reasonableness since the plaintiff 
brought the trademark action within the three-year period. Id. at 366. 

78. Compare Ameritech, Inc. v. American Inform. Techs. Corp., 811 F.2d 960 (6th 
Cir. 1987) (six-month delay did not bar action under laches doctrine) with Friend v. H. 
A. Friend & Co., 416 F.2d 526 (Sth Cir. 1969) (no detrimental reliance by defendant 
based on plaintiff's six-year delay before bringing suit), cert. denied, 397 U.S. 914, 90 
S. Ct. 916 (1970). 
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Conversely, a delay of sixteen months has been held sufficient to raise 
the defense.”® These disparate results occur because laches is an equi- 
table doctrine, and, as such, most appellate courts defer to the trial 
judge’s discretionary power to determine whether the defense applies.*° 
To make this determination in each case, the judge must examine the 
two fundamental elements of laches, the extent of the delay, and the 
degree of resulting prejudice to the defendant.* 


C. Remedies for Trademark Infringement 


This connection between delay and prejudice establishes a foundation 
for further analysis—whether the court should provide injunctive and 
monetary relief. The Supreme Court laid this foundation over one 
hundred years ago in McLean v. Fleming*®? when it found that ‘‘[e]quity 
courts will not, in general, refuse an injunction on account of delay in 
seeking relief, where the proof of infringement is clear, even though 
the delay may be such as to preclude the party from any right to an 
account for past profits.’’®* 

This implies a two-tier standard under which plaintiff's delay and 
resulting prejudice will more easily bar monetary recovery for alleged 
past infringement than injunctive relief against future acts of infringe- 
ment.** One rationale explaining this distinction is the difficulty in 
proving damages long after the fact. ‘‘Proving damages in infringement 


cases is notoriously difficult, and delay in bringing the question to 
court can increase those difficulties substantially.’’** Another reason 
courts disfavor monetary relief is the inequity that results when a 
plaintiff, after years of silence, suddenly files suit and demands an 





79. Compare Saratoga Vichy Spring Co. v. Lehman, 625 F.2d 1037 (2d Cir. 1980) 
(summary judgment for defendant affirmed based on sixty-nine year delay) with Worcester 
Brewing Corp. v. Rueter & Co., 157 F. 217 (1st Cir. 1907) (sixteen-month delay held 
sufficient to bar plaintiff from accounting of profits). The Worcester court considered the 
delay ‘‘not very long, a little more than a year; but ... the length of delay is more or 
less important in connection with the other circumstances.’’ Id. at 219. 

80. Gruca v. United States Steel Corp., 495 F.2d 1252, 1258 (3d Cir. 1974). 

81. Id. 

82. 96 U.S. 245 (1877). 

83. Id. at 253. 

84. 2 J. T. McCartny, supra note 6, § 31:3, at 558. The Supreme Court has on several 
occasions precluded injunctive relief on the basis of laches, where a long delay in suing 
created great reliance and caused prejudice to the junior user. See, e.g., Ancient Egyptian 
Arabic Order v. Michaux, 279 U.S. 737, 49 S. Ct. 485 (1929); Creswill v. Grand Lodge 
Knights of Pythias, 225 U.S. 246, 32 S. Ct. 825 (1912). In both Michaux and Creswill, 
the Supreme Court denied an all-white fraternal organization injunctive relief against an 
all-black fraternity which had adopted a similar name based on the plaintiff’s unreasonable 
delay in bringing the action. To grant the injunction, the Court held, would unfairly 
prejudice the all-black fraternal order which grew and expanded during the all-white 
fraternity’s long silence. 

85. Tustin Community Hosp., Inc. v. Santa Ana Community Hosp. Ass’n, 89 Cal. 
App. 3d 889, 897, 153 Cal. Rptr. 76, 82 (1979). 
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accounting of a defendant’s profits after that defendant has invested 
considerable time, effort and money to build up its business and profits. 
By comparison, the standard applied to bar injunctive relief is more 
rigorous. Only in cases involving some form of extreme delay or 
prejudicial reliance will the plaintiff be barred from injunctive relief.* 

Another factor influencing courts’ analyses is the balancing of equities 
between the parties and the public’s right to be protected against the 
continuing use of clearly confusing marks. A trademark infringement 
suit raises issues not confined to the traditional two-party adversary 
battle. ‘‘A third party, the consuming public, is present and its interests 
are paramount.’’®” Thus, the principle that emerges from such judicial 
observations is that the longer a plaintiff waits to file suit after receiving 
notice of significant infringement, the weaker its argument that, in fact, 
the likelihood of confusion damaged its goodwill and reputation. 


D. Pulling it Together 


In University of Pittsburgh v. Champion Products, Inc.,** the Univer- 
sity brought infringement and unfair competition claims against Cham- 
pion Products based upon Champion’s unauthorized use of the 
University’s insignia.*® The United States District Court for the Western 
District of Pennsylvania originally barred the action due to laches. 
Because the University of Pittsburgh (Pitt) filed suit long after it learned 
of Champion’s trademark infringement, it could no longer assert a 
likelihood of confusion which damaged its goodwill and reputation. 

The relationship between Pitt and Champion began in 1936 when 
Champion began supplying Pitt with athletic uniforms.°° At approxi- 
mately the same time, Pitt began carrying Champion-made Pitt soft 
goods in the campus bookstore.®: It was not until some forty-five years 
later, after obtaining state trademark registrations in 1981, that Pitt filed 





86. See, e.g., NAACP v. NAACP Legal Defense & Educ. Fund, Inc., 753 F.2d 131, 
138-39 (D.C. Cir.) (plaintiff’s twelve-year inaction actually encouraged defendant’s con- 
tinued use of trademark, resulting in substantial prejudicial reliance on part of defendant), 
cert. denied, 472 U.S. 1021, 105 S. Ct. 3489 (1985); Saratoga Vichy Spring Co. v. 
Lehman, 625 F.2d 1037 (2d Cir. 1980) (sixty-nine year delay exemplified extreme and 
unexcusable delay). For other cases illustrating prejudicial reliance, see supra note 84. 

87. James Burrough, Ltd. v. Sign of Beefeater, Inc., 540 F.2d 266, 274 (7th Cir. 1976); 
see also Swank, Inc. v. Ravel Perfume Corp., 438 F.2d 622, 624 (C.C.P.A. 1971) (equitable 
defenses are not applicable where marks are closely similar, since protection of public 
from confusion ‘‘is the dominant consideration’’). 

88. 529 F. Supp. 464 (W.D. Pa.), aff'd in part and rev’d in part, 686 F.2d 1040 (3d 
Cir.), cert. denied, 459 U.S. 1087, 103 S. Ct. 571 (1982), on remand, 566 F. Supp. 711 
(W.D. Pa. 1983). 

89. 529 F. Supp. at 465. 

90. Id. at 467. 

91. Id. ‘‘Soft goods’’ include T-shirts, sweat suits, polo shirts and jackets, but do not 
include banners, pennants, lab coats, lab smocks, aprons or neckties. 686 F.2d at 1042 
n.3. 
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suit for trademark infringement.** Prior to December 1980, Pitt never 
objected to Champion’s selling of soft goods bearing Pitt’s insignia.* 
Based on this fact, and evidence that Champion had spent substantial 
amounts of money in the creation of silk screens and in establishing a 
distribution network for its products, the district court concluded that 
the University had been guilty of laches. As a result, Pitt was unable 
to collect damages or to bar Champion’s continued manufacture of 
goods bearing the University’s marks and symbols.® 

On appeal, however, the Third Circuit partially reversed Champion’s 
victory. The court of appeals agreed with the district court’s conclusion 
that the University’s laches barred: any recovery of Champion’s past 
profits.°*° However, regarding the availability of prospective injunctive 
relief, the court of appeals did ‘‘not believe that Pitt’s action rises to 
the level of outrageous and inexcusable delay which w[ould] bar all 
relief even absent a showing of detriment to Champion.’’” Ascordingly, 
the court reversed the district court’s denial of prospective injunctive 
relief.% 

According to the Third Circuit, two kinds of laches can be shown: 
(1) ‘‘actual laches’’ and (2) ‘‘mere delay’’ or ‘‘laches without more.’’” 
‘‘Actual laches’’ is comprised of inexcusable delay in instituting suit 
and prejudice to the defendant resulting from the delay. When actual 
laches is found, the plaintiff is barred from all relief..° In contrast, 





92. 529 F. Supp. at 468. In 1960, Pitt representatives informed Champion that their 
products would no longer be sold in the campus book store. ‘‘Relying on Pitt’s cessation 
of the sale of soft goods at the book store in 1960, Champion .. . increased its efforts to 
find, and was successful in finding, new retailers, not affiliated with Pitt, in the Pittsburgh 
metropolitan area.’’ Id. at 467. 

93. 686 F.2d at 1043. ‘‘On December 18, 1980, Pitt contacted Champion, gave notice 
of its claim to the marks, and requested that Champion execute a license agreement. 
Champion refused.”’ Id. 

94. 529 F. Supp. at 469. 

95. Id. at 465. Pitt sought an accounting of Champion’s past profits resulting from 
illegal use of Pitt’s trademark as well as injunctive relief under 15 U.S.C. § 1125(a) 
(1982). 

96. 686 F.2d at 1041. 

97. Id. at 1044. 

98. In its discussion of aches, the court emphasized that even though Champion had 
supplied Pitt soft goods bearing Pitt’s marks since 1936, Pitt did not discover the volume 
of these sales until 1977 when it entered the Sugar Bowl. Since the ‘‘character and scope 
of the alleged infringement changed substantially over the years,’’ the court rejected the 
argument that delay alone could bar Pitt’s right to injunctive relief. Id. at 1045-46. 
Therefore, if circumstances changed for a college team—for example, if the team suddenly 
became famous, or discovered that the volume of sales for college-marked soft goods had 
dramatically increased—then a court would analyze the laches claim from the date of 
these changed circumstances. Id. at 1046. 

99. Id. at 1044. 

100. Id. As the maxim of equity unforgivingly exhorts: He who seeks equity must do 
so with clean hands. Norton-KysHE, THE DICTIONARY OF LEGAL QUOTATIONS 83 (1968) 
(citing Dering v. Earl of Winchelsea, 1 Cox, Eq. Ca. 319 (1787)). 
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‘‘mere delay’’ bars only the recovery of past profits; the plaintiff is still 
entitled to an injunction against future acts of infringement, if proven.’” 
The difference in treatment is based on the theory that delay alone 
suggests acquiescence in the defendant’s activity, whereas actual laches 
implies ratification. Although the distinction is subtle, the court of 
appeals provided an enlightening explanation: ‘‘Where consent by the 
owner is to be inferred from his knowledge and silence merely, ‘it lasts 
no longer than the silence from which it springs; it is, in reality, no 
more than a revocable license.’’’?” 

Consequently, in the case of ‘‘mere delay’’ the plaintiff may, at any 
time, simply revoke the license and bar the defendant’s future use of 
the mark. Thus, since Pitt’s delay alone, without proof of prejudice, 
would not preclude an injunction against the defendant’s future use of 
the University’s insignia, the Third Circuit looked to Champion’s proof 
of prejudice. 

Champion asserted that because of Pitt’s silence, Champion had 
invested substantial amounts of time and money in establishing a market 
for Pitt-imprinted soft goods. Champion had, in effect, relied on Pitt’s 
acquiescence to its detriment. In response, the Third Circuit observed 
that ‘‘Champion was seeking outlets and developing goodwill for what- 
ever Champion products were in demand in that area. The fact that 
greater-Pittsburgh sales outlets were interested in Pitt-marked goods 
[was] not so much a result of Champion’s efforts as understandable 
local loyalty.’’*°? Outside the Pittsburgh area, demand for Pitt-marked 
goods was directly proportional to the success of Pitt’s athletic pro- 
gram.’* Therefore, Champion had little to do with the market for Pitt- 
marked products, either locally or outside the Pittsburgh area. 

The Third Circuit thus concluded that Champion had failed to estab- 
lish that the University of Pittsburgh’s delay in asserting its rights had 
caused Champion specific and identifiable prejudice. For this reason, 
the Third Circuit reversed the district court’s denial of injunctive relief, 
and remanded the case to determine whether consumers would likely 
confuse Pitt’s products and Champion’s line of goods.’ 





101. Champion, 686 F.2d at 1044. 

102. Id. at 1045 (quoting Menendez v. Holt, 128 U.S. 514, 524, 9 S. Ct. 143, 145 
(1888) (quoting Amoskeag Mfg. Co. v. Spear & Ripley, 4 N.Y. Super Ct. 599 (1849))). 
Some modern cases still rely on Amoskeag, e.g., Holiday Inns, Inc. v. Holiday Inn, 364 
F. Supp. 775, 784 (D.S.C. 1973), aff'd per curiam, 498 F.2d 1397 (4th Cir. 1974), aff'd, 
645 F.2d 239 (4th Cir.), cert. denied, 454 U.S. 1053, 102 S. Ct. 597 (1981). 

103. 686 F.2d at 1049. 

104. Id. ‘‘The mid-1970s marked a period of dramatic success and increased national 
exposure for the Pitt football team. Following the 1976 football season, the Pitt team was 
invited to play the University of Georgia for the unofficial national championship at the 
1977 Sugar Bowl game in New Orleans.’ Id. at 1043. 

105. Id. at 1049. In its petition for certiorari before the United States Supreme Court, 
Champion asserted that if a 45-year delay did not strike the Third Circuit as ‘‘outrageous, 
one can only wonder what would.’’ Stripped of its embellishments, Champion main- 
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While the only issue before the Third Circuit was whether the district 
court had abused its discretion in barring Pitt’s entire claim against 
Champion on the basis of laches, the court of appeals took the oppor- 
tunity to review extensively the merits of the case. Unlike the district 
court, which viewed the consuming public’s likelihood of confusion as 
the essential element in any trademark infringement action,’ the Third 
Circuit found the ‘‘crucial element’’ in such cases to be consumer desire 
to associate with the entity behind the mark.’ According to the court, 
consumers do not desire ‘‘Champion’’ T-shirts; rather, they desire 
‘‘Pitt’’ T-shirts. Champion merely exploits the Pitt reputation.’ 

While the court’s discussion constituted dictum, its language sent a 
strong signal to the district court as to what it considered to be the 
objective of trademark-law protection. The court considered Pitt’s suc- 
cesses a result of its ‘‘efforts’’ while the court described Champion’s 
activity as ‘“‘exploitation.’’°° Whereas Pitt invested considerable amounts 
of time and money to promote its ‘‘athletic and educational accomplish- 
ments,’’ Champion merely ‘‘seize[d] upon [Pitt’s] popularity.’’"*° These 
references may be seen as an implicit invitation to the district court on 
remand to expand the traditional notion of trademark protection to 
protect the University’s interest in its ‘‘Pitt’’ insignia. 

The district court, however, refused the invitation. On remand, the 
court held that the consuming public was not likely to be confused 
over the Pitt-insignia soft-goods. The University of Pittsburgh had 
introduced at trial examples in which consumers were confused as to 
the source, origin or sponsorship of the soft-goods in question.'"’ The 
court, however, found this evidence insufficient. It placed greater 
weight on the marketing efforts of Champion, particularly the com- 
pany’s attempt to make its product distinctive to the purchaser as a 
Champion piece of merchandise. According to the court, the soft-goods 





tained, the gravamen of the Third Circuit’s decision was not that the petitioner had not 
been prejudiced by the University’s delay, but rather that Champion is so large a 
corporation that it would not be put out of business by an adverse ruling. ‘‘Until this 
decision, no one had ever suggested that judgment could be entered against a defendant 
solely because it was big enough or solvent enough to absorb the judgment.’’ 25 Pat. 
Trademark & Copyright J. (BNA) No. 604, at 38 (Nov. 11, 1982). 

However, like any other principle of equity, laches requires a balancing of equities. 
See Saratoga Vichy Spring Co. v. Lehman, 625 F.2d 1037, 1040 (2d Cir. 1980). Perhaps 
in Champion, the court of appeals was balancing the respective interests of the parties 
(a successful manufacturer vis-a-vis an institution dedicated to higher education and 
research), as well as the interests of the general public (licensing royalties paid by 
Champion and other manufacturers for the use of Pitt’s marks would go into the school’s 
general scholarship fund and help defray tuition fees). 

106. 566 F. Supp. at 719. 

107. 686 F.2d at 1049. 

108. Id. at 1043, 1049. 

109. Id. at 1049. 

110. Id. at 1047, 1049. 

111. 566 F. Supp. at 713. 
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at issue were clearly marked as made by Champion.’ Furthermore, 
they were neither ‘‘advertised, described, or denominated as ‘official’ 
or in any way sanctioned by Pitt.”’*** The court also found Champion’s 
trademarks and concomitant goodwill to be nationally recognized.** In 
contrast, the court did ‘‘not believe .. . that the use of Pitt’s name on 
soft goods ha[d] acquired any special significance.’’''* Pitt’s insignia 
was merely ornamental, and, as stated by the court, ‘‘[ojrnaments .. . 
simply may not be afforded trademark protection.’’* Therefore, the 
district court had no choice but to deny the plaintiff injunctive relief. 
The University had failed to establish a ‘‘likelihood of confusion’’—the 
sine qua non of any trademark infringement action.’ 

In Cornell, Notre Dame, Georgia and Champion, the availability of 
relief turned upon whether the use of the university’s name involved 
a likelihood of confusion as to either the source or sponsorship of the 
goods in question. From these four cases, a general rule can be distilled: 
the mere possibility of confusion is not sufficient to grant relief; the 
plaintiff must establish at least the probability of confusion.*** Moreover, 
the courts will find a probability of confusion only if on the basis of 
goodwill established by the plaintiff, customers are likely to be attracted 
subconsciously to the defendant’s products or services. This general 
tule, however, is subject to each Circuit’s distinct interpretation of 
‘‘likelihood of confusion.’’**® 





112. 529 F. Supp. at 468. The court had previously found that ‘‘Champion’s products 
all conspicuously bear the Champion label on the neck.’’ Id. 

113. 566 F. Supp. at 714-15. 

114. Id. 

115. Id. at 721. 

116. Id. at 722. 

117. Id. at 719. Pitt was unable to prove its insignia had acquired secondary meaning 
in the Pitt soft-goods market. Id. at 717. The term ‘‘secondary meaning,’’ though not 
susceptible to a precise definition, has become entrenched in the trademark vocabulary. 
An early attempt by the draftsmen of the Lanham Act to eliminate the term altogether 
by substituting the word “‘distinctiveness’’ into the federal statute had little influence on 
the courts. Where merchants adopt a descriptive term, geographic term, or a personal 
surname to identify their goods or services, in order to qualify for trademark protection, 
courts require a showing that the mark has taken on a secondary meaning; that is, 
consumers associate those goods or services with one particular source. See Warwocd v. 
Hubbard, 709 P.2d 637 (Mont. 1985). 

Thus, although the University of Pittsburgh could provide evidence to show that 
consumers associated the Pitt insignia with the University’s educational and athletic 
services, it could not provide sufficient proof to show that consumers identified the 
University of Pittsburgh as the sole source for Pitt soft-goods. The mark had not become 
‘‘distinctive’’ to the University in that context. Champion, 566 F. Supp. at 717; see 
generally Diamond, Untangling the Confusion in Trademark Terminology, 73 TRADEMARK 
Rep. 290, 293-95 (1983) (‘‘When a descriptive term, geographical name, or personal 
surname becomes distinctive through widespread exclusive use so that it functions as a 
trademark, it is said to have acquired a secondary meaning.’’); Palladino, Techniques for 
Ascertaining If There Is Secondary Meaning, 73 TRADEMARK REP. 391 (1983) (designing 
questions to measure secondary meaning). 

118. Carter-Wallace, Inc. v. Proctor & Gamble Co., 434 F.2d 794, 804 (9th Cir. 1970). 

119. A. FLETCHER & S. WEINBERG, 1985-86 TRADEMARK LAW HANDBOOK § 9.01 (1986). 





424 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 15, No. 4 


Additionally, the extent of protection afforded by the laches defense 
depends on the circumstances of each case. When a plaintiff’s delay 
constitutes laches, and the defendant innocently adopts a confusingly 
similar mark and establishes goodwill, the defendant will be protected 
from both injunctive and monetary penalties. On the other hand, if the 
defendant adopted and used plaintiff’s mark with knowledge of plain- 
tiff’s rights, laches will not bar relief by injunction, though an award 
of damages and profits may be precluded.’”° 


IV. COLLEGIATE LICENSING 


Despite Champion’s victory on the merits of the remanded case, it 
executed a license agreement*?’ with the University of Pittsburgh.'22 





Each circuit has developed its own set of factors to determine whether a likelihood of 
confusion exists. The Second Circuit, as developed in Polaroid Corp. v. Polarad Elec. 
Corp., 287 F.2d 492 (2d Cir.), cert. denied, 368 U.S. 820, 82 S. Ct. 36 (1961), considers 
at least ten factors: (1) the strength of the mark in terms of consumer recognition, (2) 
the similarity between the two marks, (3) the similarity between the two products, (4) 
the likelihood the plaintiff will, by expanding his business, become a competitor with 
the subsequent mark holder, (5) actual confusion among consumers as to origin or source 
of the goods, (6) the presence of defendant’s good faith in adopting his own mark, (7) 
the quality of defendant’s product, (8) the sophistication of the buyers, (9) the extent of 
plaintiff's delay in bringing the infringement claim, and (10) the degree of harm an 
injunction would cause the defendant balanced against any benefit it would bring the 
plaintiff. Id. at 495, 497-98. These elements have become known as the Polaroid factors. 
See also, 2 J. Gitson, supra note 14, § 10.11, at 10-536 to 10-537. 

The phrase ‘‘likelihood of confusion’’ is a distillation of the various statutory 

and common law tests used to determine the existence of either trademark 

infringement or one of a number of forms of unfair competition. For example, 

Section 32(1) of the Lanham Act (15 U.S.C. § 1114(1)) requires the plaintiff to 

prove that the defendant’s mark ‘‘is likely to cause confusion, or to cause a 

mistake, or to deceive.”’ 
Id. The Restatement of Torts also lists factors which include: 

(a) the degree of similarity between the designation and the trade-mark or trade 

name in (i) appearance; (ii) pronunciation of the words used; (iii) verbal 

translation of the pictures or designs involved; (iv) suggestion; (b) the intent of 

the actor in adopting the designation; (c) the relation in use and manner of 

marketing between the goods or services marketed by the actor and those 

marketed by the other; (d) the degree of care likely to be exercised by purchasers. 
RESTATEMENT OF Torts § 729 (1938). 

120. Champion, 686 F.2d at 1045. 

121. ‘‘Licensing is the granting to others the right to use a property, be it a trademark, 
name, title, design, symbol, character or personality image, in association with a particular 
geographic territory.’’ Anson, A Licensing Retrospective and Glimpse into the Future, 
MERCHANDISING RepP., June/July 1984, at 4. Licensees enter into license agreements with 
the hope that the goodwill associated with the licensor’s property will generate consumer 
demand and spur on greater sales. For the licensor, licensing provides not only an 
opportunity to earn royalty income, but also a means to gain additional exposure for 
their properties and build upon that goodwill. Id. 

A typical collegiate licensing agreement grants to the licensee the right to use the 
university’s marks in a manner prescribed by the university, in exchange for the payment 
of a royalty fee by the licensee to the university, normally 6.5% of the net sales of those 
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The president of a major intercollegiate licensing organization com- 
mented that Champion has ‘‘a very definite philosophy now of trying 
to negotiate rather than litigate.’’!2* Several factors have contributed to 
this move toward licensing and away from litigation. First, a manufac- 
turer that challenges a university for the right to use that university’s 
name may face expensive litigation. Second, by taking a university to 
court, a manufacturer impairs any business relationship it may have 
with that institution. For example, Champion Products is a major 
supplier of athletic uniforms at the intercollegiate level. The same year 
Pitt sued Champion, the company suffered a sixty-six percent drop in 
earnings.’?* A Champion spokesman observed that ‘“You can’t do busi- 
ness if you’re in the courts with your customers.’’?> Third, other 
manufacturers often imitate the actions of the industry-leaders. When 
Champion, a leader in the sporting goods industry, executed a license 
agreement with the University of Pittsburgh, most other manufacturers 
mirrored this move.1”6 

As the first decade of collegiate licensing ends, it is predicted that 
the litigation of the past five years will not be repeated in the next 
five.?” Indeed, the future looks bright for collegiate licensing. From its 
inauspicious beginnings in the early 1970s,’”* collegiate licensing has 
grown rapidly. Today, the nearly one-hundred universities which have 
instituted licensing programs generate approximately one billion dollars 





products depicting the marks. Under nearly every agreement, if not all, the university 
retains exclusive ownership of the marks. Most licensing contracts also contain provisions 
reserving to the university the right of access to the licensee’s books to verify sales and 
royalty computations, and the right to prescribe reasonable quality, servicing, and 
manufacturing standards. See Texas A & M. Univ. Sys. v. University Book Store, Inc., 
683 S.W.2d 140, 144 (Tex. Ct. App. 1984). 

122. Wong, Recent Trademark Law Cases Involving Professional and Intercollegiate 
Sports, 1986 Det. C.L. REv. 87, 113. 

123. Id. at 113 n.177 (citations omitted). 

124. Id. 

125. Id. As a result of the Pitt litigation and the concomitant drop in earnings, 
Champion’s philosophy toward collegiate licensing dramatically changed: it has since 
signed major out-of-court settlements with the University of California, University of 
Southern California and the Pasadena Tournament of Roses Association. Id. 

126. Id. at 113. 

127. See Crossland, Collegiate Licensing Grows Up, MERCHANDISING REP., Mar. 1984, 
at 11. Crossland believes that isolated suits over specific licensing issues will continue, 
‘but the general challenge to collegiate licensing is now history.’’ Id. 

128. There is an ongoing debate in the licensing field as to which university, Ohio 
State University (OSU) or the University of California, Los Angeles (UCLA), first licensed 
merchandise. The evidence points to UCLA. Ohio State, however, was probably the first 
to file applications for trademark registrations of its name and mascot in November, 
1973. Within the next year, on Sepiember 6, 1974, OSU’s Board of Trustees issued a 
directive officially establishing the first collegiate-licensing program. The University 
signed its first license agreement that same month. Revoyr, Licensing: Historical Per- 
spective, C. Store J., Aug./Sept. 1984, at 32. Ohio State was also probably the first to 
bring suit against a party infringing upon its marks. See Board of Trustees of Ohio State 
Univ. v. Lancaster Colony Corp., CV-05-2137 (Common Pleas, Franklin County 1975). 
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in annual retail sales.*?° Collectively, they wield tremendous financial 
influence and provide manufacturers a strong incentive to participate 
with the universities in licensing programs. 

Licensing, however, is not appropriate for every institution. Although 
a licensing program can generate revenue,’*° promote the institution,’ 
and protect the university name,'*? establishing such a program is cost- 
prohibitive for many schools. First, the start-up costs usually involve 
hiring an attorney to supervise the program’** and personnel to provide 
clerical support. Additionally, most schools rely on outside legal coun- 
sel to handle federal trademark registration.‘** At this stage of the 
program’s development, revenues have yet to be generated to offset 
these costs. 

Second, it may be difficult to convince a retailer who has been selling 
university products for a number of years to suddenly pay six and one- 





129. Wong, supra note 122, at 113-14. 

130. Ohio State’s Licensing Program generated nearly one-half million dollars in royalty 
fees in 1987. Interview with Liz Kennedy of the Ohio State Licensing Program (Oct. 27, 
1987). 

131. Address by Jack Revoyr, National Association of College Stores (NACS) Annual 
Meeting (Apr. 26, 1984), reprinted in C. D’ANGELO, COLLEGE LICENSING? 8 (1985). Revoyr 
described how a properly-run licensing program can promote an institution: 

Obviously, when licensed products of high quality are on the market, the 
consumer is reminded of the school and the alumni feels proud. A good 
licensing program can encourage more alumni support of the institution, in- 
cluding contributions. A licensing program keeps the name of the college or 
university in front of the public. It makes young people want to attend that 
school. It spreads support for the school throughout the community and for 
some schools throughout the nation. 
Id. 

132. Id. Licensing protects the university reputation by insuring that the university’s 
name appears oniy on quality merchandise that enhances the school’s reputation. Close 
attention should be paid to products that might adversely affect the university’s image 
as an institution dedicated to higher learning, particularly alcohol- and tobacco-related 
products and products depicting obscene messages. As an enforcement mechanism, 
licensing administrators throughout the country strongly recommend that license agree- 
ments contain a provision authorizing the university to inspect samples of all licensee’s 
goods before sale. Id. 

133. See J. REvoyr, THE COMPLETE ‘‘How To’’ GuIDE TO COLLEGIATE LICENSING 7 (1984). 
According to Revoyr: 

Trademark law is a distinct and special field. In my opinion, it is essential to 
have the services of a trademark attorney when contemplating a licensing 
program. A trademark attorney should be consulted about ownership of names 
and trademarks, and about what names and/or trademarks can be and should 
be registered. The actual registration need not be carried out by this specialist 
but their advice about the process of registration should be sought. A trademark 
attorney should also draft or review the basic contract that will be used in 
licensing, and should be available for any consultation on changes or variations 
from the basic agreement. This specialist is also helpful for advice on dealing 
with serious infringers, and if matters come to such, will be the legal force 
initiating any trademark action against infringers. 
Id. 
134. Bell & Majestic, supra note 30, at 71. 
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half percent on the net sales of those goods—the national norm—to the 
school.**> Reactions will range from passive compliance to complete 
withdrawal! of the university’s product line. 

Third, policing costs are significant.1** Ensuring that licensees report 
sales involves physically inspecting the books and inventory of every 
retail outlet. Yet, unless the individual conducting the audit is familiar 
with accounting records, the search will most likely prove fruitless. 
Entrepreneurs have formed organizations to conduct these audits or 
‘compliance reviews;’’ however, these reviews are expensive.'*” More- 
over, seeking legal recourse against licensing violators increases the 
cost of operating a licensing program. 

Fourth, there may be hidden costs from retailers who will be forced 
to pass on their costs to the consumers by raising prices. This may 
lead to fewer sales and defeat some of the principal reasons for estab- 
lishing a licensing program. For example, with fewer sales, there will 
be fewer products promoting the university. The final reason, although 
more subtle, is based on the supposition that the student is the intended 
benefactor of most licensing programs. At many universities, the pur- 
pose of establishing licensing programs is to help defray the costs of 
tuition and assist in the school’s general scholarship fund.’** Colleges 
and universities are, in effect, putting a ‘‘tax’’ on school spirit since 
students are the major purchasers of ‘‘rah-rah’’ merchandise. 

Regardless of the economic feasibility of establishing a licensing 
program, every institution should strongly consider registering its name 
and symbols for trademark protection. Ownership and control over the 
use of the university name is the reason that every institution mentioned 
in this Article became involved in a major lawsuit. If universities do 
not contest the use of their names on simple products like T-shirts or 
a loaf of bread, who can say where the unauthorized use will stop? 
What if a company puts the institution’s name on some toxic product 
or a device that exposes its user to substantial risk or harm? In today’s 
legal climate, if the user is injured and the school’s name is on the 
product or is somehow associated with the product, lawsuits involving 
potentially catastrophic awards may result.'*° 





135. For a review of royalty rates, see supra note 121. 

136. Revoyr, supra note 131, at 12. 

137. Compliance reviews typically cost a university one- to two-hundred dollars per 
visit. The two major auditors are Royalty Management Associates and Wandling & 
Associates, Inc. 

138. Gaston, Licensing: Universities’ Perspective, C. Store J., Aug./Sept. 1984 at 49. 

139. Fowler, Collegiate Licensing: Another View, C. Store J., Dec. 1983/Jan. 1984, at 
27-28. 

140. Revoyr, supra note 133, at 10. Revoyr stresses the need to protect the university 
name. Failure to do so invites potentially adverse consequences for the institution. For 
example, Revoyr cautions that if a university does not police the use of its name, people 
could legitimately manufacture blank diplomas on the basis that they are providing them 
as a service to people who might have lost their original diplomas. Id. An individual 
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Despite the economic considerations, the ultimate purpose of colle- 
giate licensing is to protect the name and image of the institution. 
Protecting the trademark includes controlling its use, licensing it where 
appropriate, and taking legal action when required.'*' If a university 
fails to protect its name in any of these ways, infringers will raise the 
same defense used in Champion: the university name became part of 
the public domain because the unauthorized use of the university name 
in the marketplace went unchallenged over a lengthy period of time. 
If the infringer’s defense is successful, the institution stands to lose the 
exclusive right to its own name. As stated at the outset of this Article, 
trademark protection depends on continued use. As part of this require- 
ment, universities must prohibit the unauthorized use of their marks. 

In efforts to protect their names, however, universities for several 
reasons should not be discouraged by the Champion decision. First, 
since the parties to the Champion litigation signed a consent decree 
vacating the decision, the precedential value of the decision is ques- 
tionable. Second, courts appear to decide issues of infringement based 
on equitable considerations of who should prevail and by expanding 
upon traditional tests to reach desired results. Because these equitable 
considerations are left to the discretion of a particular judge, it is 
difficult, if not impossible, to predict when a court will adopt the 





who wishes to practice medicine, yet lacks a degree, may purchase one of these sham 
diplomas, forge a school official’s signature onto it, and display the diploma on his office 
wall. Id. 

Expanding Revoyr’s hypothetical, a patient relying in part on the diploma as evidence 
of the doctor’s skill and training, permits the unlicensed doctor to perform some treatment 
upon her. As a result of the doctor’s negligence, the patient is injured. The patient 
subsequently sues both the fraudulent doctor and the university. Notwithstanding the 
tenability of the patient’s claim against the university, should the university acquiesce 
to a third party’s unauthorized use of its name, unforeseen and potentially-costly legal 
entanglements may ensue. 

141. Id. Revoyr points out that in order to operate a successful licensing program, 
consumers must be aware that the product they are buying is an officially-licensed 
product of the university, that it depicts a university trademark, and that the university 
is being compensated from the sale of that licensed product. Revoyr did a small survey 
of an unlicensed product bearing the UCLA mark in Southern California. Eighty to ninety 
percent of those surveyed thought the item came from the UCLA bookstore. In fact, it 
came from a retailer. Moreover, almost ninety-five percent thought the school benefited 
from the sale of the product. Overall, the majority believed that the school was responsible 
for the manufacture, distribution, and sale of that item. Thus, if the average person 
thinks the university profits from transactions involving unlicensed goods, then it is 
reasonable to project that if the product proves to be harmful in any way, the university 
is likely to be sued. Id. 

Accordingly, Revoyr thinks all licensed products should have a tag or label affixed to 
them that states ‘‘Manufactured under license from X-University by Y-Manufacturer.’’ 
This clarifies to the consuming public that: (1) the product is manufactured by ‘‘Y,’’ not 
by ‘‘X-University;’’ (2) it is licensed; and (3) ‘‘X-University’’ owns a protectable property 
right in that mark. Legally this has a definite advantage. If somebody counterfeits both 
the product and the label, the trademark owner will have a more cogent infringement 
claim, at least from an evidentiary standpoint. Id. 
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defense of laches or how it will interpret ‘‘likelihood of confusion.’’ 
Third, even if a court should invoke laches, it is a personal defense 
that is available only to those who relied to their detriment on the 
plaintiff’s lack of enforcement.'*? Thus, manufacturers which begin 
producing merchandise bearing a university’s symbols at the same time 
or after that university has initiated its licensing program, cannot rely 
on laches because they would be unable to show long and unchallenged 
use of the plaintiff’s marks, an essential element of the laches defense. 
Furthermore, there are few cases in which the plaintiffs’ delays were 
so outrageous, unreasonable and unexcusable as to constitute virtual 
abandonment of the mark and warrant a denial of injunctive relief. 
More commonly, the plaintiff's less egregious delay will bar its claim 
only for an accounting for past infringement. 


CONCLUSION 


Colleges and universities have a protectible property interest in their 
names and symbols. Schools may lawfully regulate the use of these 
marks by licensing manufacturers and sellers of goods bearing them, 
provided that the schools enforce adequate quality controls upon their 
licensees to ensure against confusion or deception. While many well- 
established universities have been in the public domain for over two 
hundred years, their names have not necessarily become publici juris‘***— 


not unless these schools continue to sleep on their rights. 





142. Kintner & Fleischaker, Trademark Licensing Programs: A Re-Evaluation, C. STORE 
J.. April/May 1982, at 136. 

143. Publici juris is Latin for ‘‘of public right .... This term, as applied to a thing 
or right, means that it is open to or exercisable by all persons. It designates things which 
are owned by ‘the public;’ that is, the entire state or community, and not by any private 
person.’’ BLack’s Law Dictionary 1106 (5th ed. i979). 














CasE COMMENT 


Anderson v. University of Wisconsin: 
Handicap and Race Discrimination in 
Readmission Procedures 


INTRODUCTION 


The United States Court of Appeals for the Seventh Circuit recently 
held that a university did not discriminate against a former student by 
refusing to readmit him.’ In Anderson v. University of Wisconsin,? 
Fradus Lee Anderson, a black student admitted to the University of 
Wisconsin Law School, was dismissed after his first year for academic 
deficiency.? Anderson, a recovering alcoholic, claimed that the Univer- 
sity discriminated against him on the basis of handicap and race by 
refusing to readmit him.‘ The court of appeals affirmed the lower 
court’s summary judgment for the University, holding that Anderson 
failed to show that he was dismissed for reasons other than his failure 
to meet academic standards.*® 

Anderson, though reflecting a fairly common judicial response to 
such charges, gives important guidance for universities. The court of 
appeals and lower court analyses detail the components of race and 
handicap discrimination claims, and illustrate how these claims can 
succeed. This Comment provides an overview of Anderson’s contribu- 
tions to education law. Part I discusses the case and the court’s deci- 
sions. Part II gives an overview of the law dealing with claims of 
discrimination on the basis of race and handicap in university admis- 
sions and readmissions. Finally, Part III] suggests readmission proce- 
dures which could reduce the likelihood of charges of discrimination. 


I. THE ANDERSON CASE 


A. The Facts 


In June 1979, the Admissions Committee of the University of Wis- 
consin Law School admitted Fradus Lee Anderson to the 1979 entering 





1. Anderson v. University of Wis., 665 F. Supp. 1372 (W.D. Wis. 1987), aff'd, 841 
F.2d 737 (7th Cir. 1988). 

2. Id., 841 F.2d at 737. 

3. Id. at 1375, 841 F.2d at 739. 

4. Id. at 1390, 841 F.2d at 739. 

5. Id. at 1397, 841 F.2d at 741. 
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class.* Anderson completed the first semester of the 1979-80 academic 
year,” but was not allowed to complete the second semester due to his 
failure to provide the school with certification of his undergraduate 
degree.* In a letter to the Law School Dean in October 1980, Anderson 
requested readmission for the second semester of the 1980-81 academic 
year. He stated that he had an alcohol problem, but planned to begin 
a treatment program.’ The Dean granted the request, and Anderson 
enrolled for his second semester.’ He withdrew from the second se- 
mester in May 1981,'! and was again readmitted by the Dean for the 
second semester of the 1981-82 academic year. 

Anderson completed his first year of law school in 1982, but was 
academically ineligible to continue.*? Following the established proce- 
dure, Anderson petitioned the Retentions Committee for readmission, 





6. Anderson, an adult black male, was admitted to the Law School’s Legal Education 
Opportunities Program (LEO). The University of Wisconsin, Madison, initiated LEO in 
response to student and faculty concern over the lack of ethnic minorities in the student 
body. The program, which admits 20 to 25 students per year, involves minority recruit- 
ment, retention and financial aid. The criteria for admission to LEO is the same as for 
other law school admissions, but applicants with lower than average Law School Aptitude 
Test (LSAT) scores and grade point averages are often admitted. Telephone interview 
with Steve Rocha, Assistant Dean in the Office of Student Affairs, University of Wisconsin, 
Madison Law School (Oct. 27, 1988). 

7. Anderson earned a 75 average for that semester. The Law School requires a 77 
average, but permitted Anderson to continue his studies. Anderson, 665 F. Supp. at 
1374, 841 F.2d at 739. 

8. Though Anderson eventually submitted the necessary certification to the Law 
School, he did not re-enter during the second semester. Id. at 1375, 841 F.2d at 739. 

9. Anderson began out-patient alcohol treatment 23 months later. He participated in 
individual and group counseling programs, and took the drug antabuse to control his 
drinking. After periodic ingestion, antabuse causes violent physical reactions in persons 
who consume alcohol. Id. at 1378, 841 F.2d at 739. 

10. During this semester, Anderson telephoned his legal writing partner several times 
and made sexual advances to her. His partner felt threatened by the calls and reported 
them to the law school; she stated that he sounded intoxicated each time he called. Id. 
at 1375, 841 F.2d at 739. 

11. Anderson was allowed to drop all of his courses except legal writing, for which 
he received a grade of D. Id., 841 F.2d at 739. 

12. The law school requires students earning less than a 77 grade average to submit 
petitions for permission to continue to the Retentions Committee. Anderson argued that 
though his grade average was 76.92, he should be retained for the following reasons: 

(1) if his summer session work [during the summer session of 1982 Anderson 

had received an unrecorded grade of 80 in a Constitutional Law course] was 

included, his weighted average would rise above the required 77 level; 

(2) there was an improvement in his second semester grades as compared to 

his first semester grades; and 

(3) he had been plagued by a very severe personal problem for the past half- 

decade plus, and he had embarked upon a program that had not only helped 

him resolve the aforementioned personal problem, but would prove beneficial 

in many other areas of his life. 

The Retentions Committee requested further details, and Anderson responded with a 
letter detailing his alcoho! problem and his difficulties with various treatment programs. 
Id. at 1375-76, 841 F.2d at 739. 
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but was denied a hearing.** His subsequent appeals to the Committee 
failed.* He retained an attorney, but still was denied a hearing on his 
petition.‘* Anderson then filed a grievance against the Committee in 
February 1984, alleging that its denial was discriminatory since it was 
based on his alcoholism.’* The grievance was denied the same month. 
Anderson’s subsequent appeals to the University’s Petitions Committee” 
and to the Chancellor’s Office*® were also denied. 





13. The Committee felt that Anderson had failed to demonstrate any real progress in 
controlling his alcohol problem, and that he would be unabie to function as a law 
student. The Committee stated that it would review Anderson’s request in the future if 
he showed ‘‘such sufficient progress toward overcoming [his] alcoholism as to make [his] 
retention an act based on logical expectations formed from a consistent pattern of conduct 
rather than an act of blind faith that [he] suddenly will be able to overcome this serious 
and difficult problem.”’ Id. at 1377, 841 F.2d at 739. 

14. Anderson filed his second petition with the Committee four months later, in 
January 1983. He asserted in the petition that his membership in a chemical abuse 
program for the past three months showed the progress toward overcoming his alcoholism 
that the Committee desired. His petition was supported by a letter from a specialist 
working in his chemical abuse program. The letter characterized the situation more 
realistically than Anderson’s petition; the third and final sentence of the letter succinctly 
stated, ‘He is working to maintain abstinence from alcohol and has been successful by 
his report with one exception.’’ The Retentions Committee denied Anderson’s petition 
because they felt it was premature. The Committee stated in its denial that a one year 
period would more appropriately show Anderson’s progress. 

In response to Anderson’s third petition for readmission in August 1983, a member of 
the Retentions Committee contacted Anderson’s alcohol abuse counselor and learned that 
Anderson had been completely sober only two and one-half months. The counselor also 
stated that ‘‘slips’’ were common for alcoholics, and Anderson’s continued sobriety could 
be better judged in six months. 

The Committee’s decision to deny Anderson included a statement that they would no 
longer consider readmission petitions from him. Id. at 1377-79, 841 F.2d at 739. 

15. The attorney told the Committee in a letter that there had been miscommunication 
between it and Anderson’s alcohol abuse counselor, and that Anderson would likely be 
able to do the work necessary to earn his law degree. The attorney cited classes that 
Anderson had taken during the summer of 1983 in the University’s Business School; he 
received an A-B, a B-C and three C’s. Id. at 1379-80, 841 F.2d at 739. 

The Committee’s main reason for denying the request for a hearing was that Anderson 
failed to show that an exception to the Law School’s academic standards should be 
made. They considered his Business School grades poor; two of his courses were at the 
undergraduate level, and a third was essentially an overview of contracts—a course 
Anderson had taken in law school. Another reason for the denial was the amount of 
time that had passed since Anderson began law school. The Committee felt that the four 
year span detracted from the intense education needed for a law degree. Id. at 1381, 841 
F.2d at 739. 

16. Law school records indicated that between May 1, 1979, and September 30, 1983, 
30 students petitioned for readmission; 18 were permitted to continue, and 2 of the 18 
had higher grade averages than Anderson. The Retentions Committee had never reviewed 
any petitions dealing with alcoholism or physical handicap. Id. at 1382, 841 F.2d at 
740. 

17. The Petitions Committee could consider the appeal since Anderson alleged that 
his denial for readmission was based on handicap and race discrimination. Id., 841 F.2d 
at 740. 

The School’s rules provided a specific standard for de novo review: ‘‘Is there reason 
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On August 28, 1986, in the United States District Court for the 
Western District of Wisconsin, Anderson brought suit against the Uni- 
versity for handicap and race discrimination. The University moved for 
summary judgment. The district court granted the motion and dismissed 
Anderson’s complaint.’? The United States Court of Appeals for the 
Seventh Circuit affirmed.”° 


B. The District Court Decision 


The district court first examined Anderson’s charge of handicap 
discrimination and determined that he failed to meet two of the four 
elements necessary to state a claim under Section 504 of the Rehabili- 
tation Act (Section 504).21 Anderson did not show that he was ‘‘oth- 
erwise qualified’ for law school, since his 76.9 grade average fell below 
the required 77.0 average.”? He also failed to show that he was excluded 
from law school solely by reason of his handicap, since his grade 
average was less than that required for retention. Anderson’s five 42 





to believe that the petitioning student will succeed in law school, notwithstanding the 
student’s failure to meet the minimum level of academic performance.’’ The Petitions 
Committee determined that based on Anderson’s poor Business School grades, which 
were earned during a period of abstinence from alcohol, there was no reason to believe 
he would succeed in law school. Id. at 1386-87, 841 F.2d at 740. 
18. In his appeal letter, Anderson listed six reasons why the Retentions Committee 
erred in denying his readmission: 
(1) The Committee denied his application because of his conduct while enrolled 
in Law School, but the Committee did not make him aware of such conduct 
until the last denial of the Committee; 
(2) The Committee erred in not accepting Otis’ and Dejuie’s [Anderson’s alcohol 
abuse counselors] statements that Anderson was recovered from alcohol; 
(3) The Committee’ examination of his business school grades was an abuse of 
discretion because it was irrelevant to the issue of whether he could complete 
law school successfully; 
(4) The Committee erred in not giving more consideration to his grades and 
his steady pattern of improvement; 
(5) The Committee arbitrarily ignored Anderson’s grief during the period after 
his father died; 
(6) The Committee’s d2cision ignores the policy of the University to aid minority 
and handicapped students. 

Id. at 1387, 841 F.2d at 740. 

The Chancellor’s Office sustained the Law School’s decision after a seven month 
investigation. Anderson’s alcoholism was not viewed as the basis for the Retentions 
Committee’s decision, but rather was considered in the determination of his ability to 
successfully earn a law degree. Anderson’s charge of race discrimination was not ad- 
dressed. Id. at 1388-90, 841 F.2d at 740. 

19. Id. at 1398, 841 F.2d at 739. 

20. Anderson v. University of Wis., 841 F.2d 737, 742 (7th Cir. 1988). 

21. Section 504 of the Rehabilitation Act states that programs or activities which 
receive federal financial assistance cannot exclude, deny, or discriminate against an 
otherwise qualified handicapped individual solely on the basis of handicap. 29 U.S.C. § 
794 (1977). 

22. Anderson, 665 F. Supp. at 1392, 841 F.2d at 740. 
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U.S.C. § 1983 (Section 1983) claims also were dismissed by the court;?* 
again, the court used Anderson’s low average to rebut his assertions.” 


C. The Circuit Court Decision 


The Seventh Circuit affirmed the lower court’s summary judgment 
but used a different analysis. The lower court focused on the fact that, 
for Section 504 purposes, Anderson was not ‘‘otherwise qualified’’ to 
continue as a law student since he earned a 76.9 instead of a 77.0 
grade average. The Seventh Circuit, however, discussed the grade 
standard more realistically.” It pointed out that certain exceptions had 
been made, resulting in the retention of some students with less than 
a 76.9 average; the real question was whether Anderson could meet 
the Law School’s general standard. Based on his actual performance, 
the answer was an unequivocal ‘‘no.’’ The circuit court dismissed 
Anderson’s claims of racial discrimination by citing Law School re- 
cords, which hinted at the reverse: ‘‘White students needed higher 
averages than black students did to elicit a favorable decision from the 
Retentions Committee.’’?’ 


II. HANDICAP DISCRIMINATION IN SCHOOL ADMISSIONS AND READMISSIONS 


A. Denial of Admission Claims 


Section 504 of the Rehabilitation Act of 1973 provides that programs 
or activities which receive federal financial assistance may not discrim- 
inate against ‘‘otherwise qualified handicapped individual[s].’’* 
‘‘Handicap’’ under Section 504 includes all physical and mental im- 
pairments which substantially limit major life activities.2? Regulations 
promulgated under the Act are coordinated by the Department of Health 
and Human Services,*° and the broad scope of Section 504 and its 
regulations reaches colleges and universities.** 





23. See infra note 28 and accompanying text. 

24. Anderson’s final § 1983 claim, also based on the due process clause of the 
fourteenth amendment, was that the decision denied his property interest in his legal 
education without procedural due process. The court stated that since Anderson had 
prior notice of his grade deficiency, the requirements of procedural due process were 
met. Anderson, 665 F. Supp. at 1397-98, 841 F.2d at 740. 

25. Anderson, 841 F.2d at 740. 

26. The circuit court detailed Anderson’s two readmissions, his Business School 
courses, the harassment of his legal writing partner and his alcoholism. Id. at 741. 

27. The median grade average of readmitted white students was 77.53, of readmitted 
black students 76.23. Anderson, 665 F. Supp. at 1390, 841 F.2d at 740. 

28. 29 U.S.C. § 794 (1977). 

29. PRESIDENT’S COMMITTE:; ON EMPLOYMENT OF THE HANDICAPPED, THE LAW AND DISABLED 
PEOPLE 12 (1980). As an alconolic, Anderson was considered to be ‘‘handicapped’’ under 
the Rehabilitation Act. 29 U.S.C. § 706(7)(B) (1982). 

30. 29 U.S.C. § 706(7)(B) (1982). 

31. Id. 
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The first United States Supreme Court decision involving a Section 
504 claim of discrimination in education, Southeastern Community 
College v. Davis,*? focused on the key element of a claim of discrimi- 
nation based on handicap: whether the claimant is ‘‘otherwise quali- 
fied.’’** The Court clarified that standard by holding that an ‘‘otherwise 
qualified’ person is one who “‘is able to meet all of a program’s 
requirements in spite of his handicap.’’** Southeastern stressed that 
Section 504 does not require state agencies to take affirmative action 
to overcome obstacles encountered by handicapped individuals. There 
are situations, however, when the refusal to modify existing programs 
or to make reasonable accommodations in order for handicapped per- 
sons to participate in federally-funded programs would be discrimina- 
tory.*5 

The lower courts have strictly applied the Southeastern holding to 
complaints of denial of admission due to discrimination on the basis 
of handicap. In Schuler v. University of Minnesota,** the Eighth Circuit 
summarily dismissed such a claim without mentioning the plaintiff's 
alleged handicap.*’ The court first looked at whether the plaintiff was 
academically qualified to participate in the educational program, and 
found that she was not.** The Section 504 analysis stopped at that 
point: since the plaintiff was not ‘‘otherwise qualified,’’ she did not 
fall within the protection of the Act.%° 





32. 442 U.S. 397, 99 S. Ct. 2361 (1979). 

33. To state a claim based on § 504 of the Rehabilitation Act, a plaintiff must prove 
that (1) he is a ‘‘handicapped person’’ under the Act; (2) he is ‘‘otherwise qualified’’ for 
the position sought; (3) he is being excluded from the position solely by reason of his 
handicap; and (4) the position exists as part of a program or activity receiving federal 
financial assistance. Anderson v. University of Wis., 665 F. Supp. 1372, 1391-92 (W.D. 
Wis. 1987), aff'd, 841 F.2d 737, 740 (7th Cir. 1988). 

34. Davis, 442 U.S. at 403, 99 S. Ct. at 2367. In Davis, the lower court understood 
the ‘‘otherwise qualified’’ person to be one who met a program’s requirements fully 
except as to the limitations imposed by the handicap. The Supreme Court’s interpretation 
of the ‘‘otherwise qualified’’ requirement is similar to § 504 regulations which define an 
otherwise qualified handicapped person as one who ‘‘meets the academic and technical 
standards requisite to admission or participation in the education program or activity 
....’’ 45 C.F.R. § 84.3(k)(3) (1987). An explanatory note to the regulation supports the 
Supreme Court’s interpretation of ‘‘otherwise handicapped.” The note stresses the re- 
gulation’s consistent use of the phrase ‘‘qualified handicapped person,’’ which omits the 
statutory ‘‘otherwise qualified handicapped person.’’ The Department of Health, Education 
and Welfare felt this omission was key to understanding the statute: ‘‘Under such a 
literal reading, [otherwise qualified handicapped person] a blind person possessing all 
the qualifications for driving a bus except sight could be said to be ‘otherwise qualified’ 
for the job of driving. Clearly, such a result was not intended by Congress.”’ 45 C.F.R. 
pt. 84, App. A, p. 405 (1987). 

35. Davis, 442 U.S. at 406, 99 S. Ct. at 2370. See also Rothstein, Section 504 of the 
Rehabilitation Act: Emerging Issues for Colleges and Universities, 13 J.C.U.L. 229 (1986). 

36. 788 F.2d 510 (1986). 

37. Id. at 516. 

38. Id. 

39. Id. 
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A basic question in Section 504 litigation is whether individuals may 
directly sue institutions in federal court, or if, instead, they must first 
complain to the appropriate federal agency.*° The Supreme Court has 
not ruled on this issue, but several lower courts have held that such 
private causes of action do exist and that injured parties do not first 
have to exhaust other remedial measures.‘ Specifically, the United 
States Court of Appeals for the Tenth Circuit allowed a student suffering 
from multiple sclerosis to sue the University of Colorado for wrongful 
denial of admission to a graduate program. In this case, Pushkin v. 
Regents of the University of Colorado,*? the court cited a long list of 
federal decisions which have found a private right of action under 
Section 504.** The court then examined supportive legislative history. 
Under Pushkin, plaintiffs are not required to take the remedial actions 
outlined in Section 504 regulations; these actions are to be followed 
by the offending institution, as they are public, not private remedies.*® 


B. Denial of Readmission Claims 


Handicapped students seeking readmission also fall under the prov- 
ince of Section 504. Again, the main inquiry concerns whether the 
student is ‘‘otherwise qualified’’ for readmission. The Second Circuit 
Court of Appeals in Doe v. New York University** held that Ms. Doe, 
a student who sought readmission to medical school under Section 
504, did not prove that she was otherwise qualified for medical school.*’ 
The court acknowledged that though the Act required it, and not the 
institution, to make the qualification determination, ‘‘considerable ju- 
dicial deference’’ would be shown to the evaluation made by the 
institution.* 

Courts also defer to faculty decisions to dismiss students. This policy 
of judicial deference to the educational institution’s evaluation of stu- 
dent performance applies to academic, but not disciplinary, dismis- 
sals.*° The United States Supreme Court has held that the judicial 
system cannot determine the appropriateness of faculty academic ap- 





40. PRESIDENT’S COMMITTEE, supra note 29, at 13. 

41. Pushkin v. Regents of the Univ. of Colo., 658 F.2d 1377 (10th Cir. 1981). The 
court asserted that virtually every court which has considered this question has allowed 
a private cause of action. 

42. Id. 

43. Id. 

44. Id. at 1378. 

45. Id. at 1381. 

46. 666 F.2d 761 (2d Cir. 1981). 

47. Id. at 779. 

48. Id. at 776. Doe suffered from serious psychiatric and mental disorders, and on 
the basis of her record of self-destructive acts and violent attacks against others, the 
University denied her readmission. Id. 

49. Board of Curators of the Univ. of Mo. v. Horowitz, 435 U.S. 78, 90, 98 S. Ct. 
948, 955 (1978). 
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praisals.*° The Court asserted that formal hearings are not necessary to 
ensure fairness; informal discussions among the parties suffice.* 


III. RACE DISCRIMINATION IN ADMISSIONS 


A. Equal Protection Claims 


In Anderson, the plaintiff made race-discrimination claims based 
upon Section 1983.% The first alleged the denial of equal protection 
secured by the fourteenth amendment.** The United States Supreme 
Court has held that discriminatory purpose or intent, and not merely 
discriminatory impact, must be found to support Section 1983 claims.™ 
This purpose/impact distinction has impeded plaintiffs’ claims against 
admissions decisions of colleges and universities; many claims have 
been summarily dismissed for lack of proof of discriminatory purpose. 

Students denied admission or readmission for academic reasons at 
colleges or universities with special minority recruitment programs have 
uniformly been denied relief under Section 1983. In one case, a black 
male plaintiff who for three straight years was denied admission to the 
Florida State University College of Law alleged that the denials were 
based on racial discrimination.*> The University’s motion for summary 
judgment was affirmed by the Court of Appeals for the Fifth Circuit, 
because the plaintiff could prove no racial discrimination.** The Court 
of Appeals discussed the plaintiff's poor academic credentials, and 
cited the University’s minority recruitment program as clear lack of 
discriminatory intent.*’ 

The plaintiff in Anderson similarly failed to prove racial discrimi- 
nation. The major support for his contention, a memorandum from one 
of his professors to the Retentions Committee, stated that Anderson 
volunteered frequently in class at the beginning of the semester; this 
encouraged the professor since it had been his experience ‘‘that minority 
students often fail to participate in class discussions.’’** The court 
dismissed Anderson’s contention that the memorandum proved race a 
factor in the denial of his readmission.*° 





50. ‘‘[T]he determination whether to dismiss a student for academic reasons requires 
an expert evaluation of cumulative information and is not readily adapted to the proce- 
dural tools of judicial or administrative decisionmaking.’’ Id., 98 S. Ct. at 955. 

51. Id., 98 S.Ct. at 955. 

52. Anderson v. University of Wis., 665 F. Supp. 1372, 1392 (W.D. Wis. 1987), aff'd, 
841 F.2d 737, 740 (7th Cir. 1988). 

53. Id. at 1395, 841 F.2d at 740. 

54. Washington v. Davis, 426 U.S. 229, 238-39. 96 S. Ct. 2040, 2046-47 (1976). 

55. Henderson v. Florida Bd. of Regents, 569 F.2d 1309, 1310 (5th Cir. 1978). 

56. Id. 

57. Id. 

58. Anderson, 665 F. Supp. at 1395, 841 F.2d at 739. 

59. Id., 841 F.2d at 739. 
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B. Substantive Due Process Claims 


Another common Section 1983 claim invokes the due process clause 
of the fourteenth amendment.® In Anderson, the plaintiff contended 
that the denial of readmission violated his substantive due process 
rights, because he had a property interest in his continued legal edu- 
cation.“ To support such a claim, the plaintiff must first prove the 
existence of such a property interest, and then the arbitrary and capri- 
cious denial of that interest.* 

Since state law determines whether one has a property interest in 
higher education,® the plaintiff’s first burden of proof depends on the 
college or university’s location. In Anderson, the plaintiff submitted no 
evidence to sustain his affirmative burden, so his claim failed at the 
first step.** Courts view the second requirement—that the interest was 
denied in an arbitrary and capricious manner—strictly. Plaintiffs must 
show that there is ‘‘no rational basis for the University’s decision, or 
that the decision to dismiss was motivated by bad faith or ill will 
unrelated to academic performance.’’® Due to the deference shown to 
the faculty’s professional judgment, this burden is often insurmounta- 
ble; according to the United States Supreme Court, the plaintiff must 
prove a departure from accepted academic norms so substantial as to 
amount to a lack of professional judgment.® 


IV. THE IMPACT OF ANDERSON ON READMISSION STANDARDS 


Students denied readmission for academic reasons often turn to the 
courts for relief, usually reinstatement. The students’ claims against the 
academic institutions vary, but the courts’ responses have been fairly 
uniform; generally, students are denied judicial relief when the deci- 
sions on their readmission are based on established procedures which 
apply to all students regardless of minority or handicap status. Aca- 
demic institutions can therefore avoid problems by adopting standard 
readmission procedures for academically disqualified students. 


A. Judicial Protection for Academic Dismissals 


The college or university that wants to establish a readmission stan- 
dard for academically disqualified students will find little judicial 





60. U.S. Const. amend. XIV, § 1. 

61. Anderson v. University of Wis., 665 F. Supp. 1372, 1396 (W.D. Wis. 1987), aff'd, 
841 F.2d 737, 740 (7th Cir. 1988). 

62. To have a property interest, a person needs to show a legitimate claim of 
entitlement based on ‘‘existing rules or understandings that secure certain benefits and 
that support claims of entitlement to those benefits.’’ Board of Regents v. Roth, 408 U.S. 
564, 577, 92 S. Ct. 2701, 2709 (1972). 

63. Id., 92 S. Ct. at 2709. 

64. Anderson, 665 F. Supp. at 1396, 841 F.2d at 740. 

65. Stevens v. Hunt, 646 F.2d 1169, 1170 (6th Cir. 1981). 

66. Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 225, 106 S. Ct. 507, 513 
(1985). 








440 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 15, No. 4 


guidanc2 on the subject. The United States Supreme Court vaguely 
addressed the procedural requirements for academic dismissals in 1978,° 
stating that such dismissals required ‘‘far less’’ procedural protections 
than dismissals for misconduct.* The Court failed to elaborate on those 
protections; instead, it focused on whether the school’s decision was 
arbitrary or capricious. 

Thus, the academic institution can extrapolate from this and lower 
court decisions that it must meet the constitutional requirement for 
each claim defended. For example, to preclude successful claims in- 
volving substantive due process, the institution must ensure that it 
does not act ‘‘arbitrarily or capriciously.’’ This is good practice in 
any academic readmission situation, but it does not provide the clear- 
cut standard many colleges and universities seek. 


B. Other Options for Readmission Procedures 


Institutions differ, often radically, in their approach to readmission. 
Some institutions never readmit an academically-disqualified student.” 
This approach can be harsh, as it ignores those students who deserve 
another chance to continue. The opposite perspective comes from those 
schools that automatically readmit disqualified students.”? The problem 
with this approach resembles that of the other extreme—students who 
should not continue in school are allowed to continue. 


An alternative to the somewhat rigid approaches of automatic dis- 
missal and automatic readmission is the use of an examination to 
determine the appropriate action. Depending upon the course of study, 
an examination could evidence the student’s desire and ability to 
continue in school.” 





67. Board of Curators of the Univ. of Mo. v. Horowitz, 435 U.S. 78, 98 S. Ct. 948 
(1978). 

68. Golden, Procedural Due Process for Students at Public Colleges and Universities, 
11 J.L. & Epuc. 337 (1982). The author conducted a study to determine the procedural 
protections given to students facing academic or disciplinary dismissal at public colleges 
and universities. 

69. 435 U.S. at 92, 98 S. Ct. at 227. 

70. Anderson v. University of Wis., 665 F. Supp. 1372, 1397 (W.D. Wis. 1987), aff'd, 
841 F.2d 737, 741 (7th Cir. 1988). 

71. See Amandes, Readmission of the Academically Disqualified: A Philosophy and 
an Approach, 31 J. LEGAL Epuc. 247 (1981). The author, a professor at Texas Tech 
University Law School, posed several readmission theories, then asserted the success of 
the readmission examination. 

72530; 

73. Id. at 249. Readmission examinations are offered to academically disqualified 
students at Texas Tech University Law School. The student seeking readmission schedules 
an exam 12 months in the future and spends the time studying for it. The exams runs 
four hours, and encompasses questions in contracts, torts, property and criminal law. 
The results fall into four descending evaluative categories; all examinees who score in 
the top three categories are permitted to re-enter school. Some of ‘hose students readmitted 
after scoring in the third category have later withdrawn from school by mutual agreement. 
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C. Recommendations and Conclusion 


Since academic institutions and their programs vary greatly, a uni- 
versal standard for admission and readmission would be neither appro- 
priate nor useful. Adherence to some general guidelines, however, 
could nullify the need for such a standard. These guidelines can operate 
before a student ever applies for admission to a program. 

One way for colleges and universities to establish early on their 
fairness in admissions and readmissions, is to recruit minorities ac- 
tively. Such initial encouragement shows the institution’s commitment 
to providing access to those persons who might otherwise be discrim- 
inated against. In Anderson, the court, citing the University’s minority 
recruitment program, found the claim of race discrimination baseless.” 

Colleges and universities might also re-work their selection processes. 
The law-school setting provides one example. Many law schools rely 
on the Law School Admission Test (LSAT) as a predictor of success, 
and give more weight to it than to undergraduate grades.’* But minority 
students, historically, tend to receive lower scores on the LSAT than 
do white students. For minority students, the best predictors of success 
in law school are undergraduate grades.”* Law schools that accommo- 
date those sorts of statistics with flexible selection processes will be 
better able to deflect charges of discrimination. 

Once students are admitted, colleges and universities should offer 
any academic support services needed. Services could include prepa- 
ration programs, workshops on writing and exam-taking, and tutorials 
on specific academic courses. Such support services for minority stu- 
dents have become common in the law-school setting.”” Mentor pro- 
grams, in which students are paired with professionals in the community, 
ease the transition from school to the work environment.” 

If these precautionary measures fail, and admitted students experience 
academic problems, there are several things colleges and universities 
should do pricr to dismissal. The Third Circuit Court of Appeals 
articulated the required procedural due process in a case involving a 
medical student dismissed for academic reasons.”® The court held that 
the University acted correctly in notifying the student of her academic 
problems, then allowing her time to rectify them.*° Due process does 
not mandate a formal hearing; informal faculty evaluations are suffi- 





74. Anderson, 665 F. Supp. at 1390, 841 F.2d at 740. 

75. See Falcon, Helping Minority Law Students, 21 Mb. B.J. 26 (1988). Undergraduate 
grades vary greatly among institutions and professors, so sole use of them to determine 
admission lacks uniformity and objectivity. Id. at 27. 

76. Id. 

77. Id. at 28. 

78. Id. 

79. Mauriello v. University of Medicine and Dentistry of N.J., 781 F.2d 46, 49 (3d 
Cir. 1986). 

80. Id. at 50. 
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cient.** The length of notice and the type of evaluation which a college 
or university should extend to students depend on the course level and 
program. When these provisions are applied consistently, courts gen- 
erally defer to the academic judgment of the institution. 

The court in Anderson, and other courts which have examined the 
issue of readmission, do not give definite guidance on acceptable 
procedures. It is clear that colleges and universities need specific 
readmission mechanisms to avoid claims of arbitrary treatment, but the 
courts seem willing to leave the structuring of readmissions mechanisms 
to those best equipped to do so—colleges and universities. Readmission 
procedures may involve testing, or committee recommendation, or 
individual faculty member evaluation. The courts’ analyses in readmis- 
sion cases, whether they involve allegations of handicap, race, or other 
discrimination, indicate deference as long as the institutions apply the 
same standards in all cases. The key to avoiding liability, therefore, is 
to choose a particular system that is fair and to adhere to it. 


Elizabeth R. Smith* 





81. Id. at 49. 
* B.A., Indiana University, 1986; J.D. Candidate, Notre Dame Law School, 1989. 





CASE COMMENT 


Fox v. Board of Trustees of the State 
University of New York: University 
Regulation Faces the First Amendment 


INTRODUCTION 


University students, removed from the comfort and amenities of home 
while living in spartan campus dormitories, offer a lucrative market for 
vendors of household wares. Vendors often use product demonstrations 
held in dormitory rooms as a means of enticing students to purchase 
their merchandise. At first glance, this arrangement appears to accom- 
modate parties with convergent interests—vendors with products to sell 
and students eager to purchase them. When student-residents host 
product demonstrations conducted by outside salespeople, however, 
this use of dormitory rooms and the resulting sales implicate important 
university policies and student rights.’ 

Officials at the State University of New York at Cortland (SUNY) 
objected when a student hosted in her dormitory room a sales dem- 
onstration conducted by a salesperson representing American Future 
Systems, Inc. (AFS).2 SUNY officials halted the demonstration, citing 
a University regulation barring private commercial enterprises from 
selling goods in campus residences. The resulting litigation, Fox v. 





1. This ssue first arose in American Future Sys., Inc. v. Pennsylvania State Univ., 
464 F. Supp. 1252 (M.D. Pa. 1979). Students at Penn State challenged a regulation 
prohibiting commercial solicitation on campus similar to the SUNY regulation in Fox. 
The Penn State litigation ultimately upheld the regulation, but did so only after a series 
of appeals to the Third Circuit Court of Appeals anc semands to the district court in 
Pennsylvania spanning five years. Chronologically, the Penn State litigation is reported 
as follows: American Future Sys., Inc. v. Pennsylvania State Univ., 464 F. Supp. 1252 
(M.D. Pa. 1979); American Future Sys., Inc. v. Pennsylvania State Univ., 618 F.2d 252 
(3d Cir. 1980); American Future Sys., Inc. v. Pennsy!vania State Univ., 510 F. Supp. 
983 (M.D. Pa. 1981); American Future Sys., Inc. v. Pennsylvania State Univ., 553 F. 
Supp. 1268 (M.D. Pa. 1982); American Future Sys., Inc. v. Pennsylvania State Univ., 
688 F.2d 907 (3d Cir. 1982); American Future Sys., Inc. v. Pennsylvania State Univ., 
568 F. Supp. 666 (M.D. Pa. 1983); American Future Sys., Inc. v. Pennsylvania State 
Univ., 752 F.2d 854 (3d Cir. 1984). 

2. American Future Sys., Inc. v. State Univ. of N.Y., Cortland, 565 F. Supp. 754, 
757 (1983). 

3. Id. at 758. See infra note 14 for the text of SUNY’s regulation. 
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Board of Trustees of the State University of New York,‘ raised questions 
concerning the scope of a student’s control over a dormitory room and 
the right to receive information there, pursuant to guarantees of freedom 
of speech and association.’ Likewise, Fox scrutinized SUNY’s role in 
maintaining order in its dormitories and the regulations universities 
may enact to accomplish such an objective. 

This Case Comment discusses the right of students to receive com- 
mercial information through product demonstrations in their dormitory 
rooms and the competing university interests in regulating such activ- 
ities. Part I reviews the facts of Fox and traces the development of the 
litigation in the district court. Part II examines the decision of the 
United States Court of Appeals for the Second Circuit in Fox and the 
commercial-speech doctrine announced in Central Hudson Gas & Elec- 
tric Corp. v. Public Service Commission of New York.® Part III discusses 
SUNY’s petition for certiorari, recently granted by the United States 
Supreme Court,’ and speculates on the outcome of this review. Part IV 
assesses the impact of Fox on university regulations governing com- 
mercial speech. 


I. Facts 


AFS markets a variety of housewares through group demonstrations 
of its merchandise, targeting college students living on-campus in 


university-owned dormitories.* Through a process known as ‘‘chatter- 
booking,’’® AFS representatives locate students willing to host in their 





4. This litigation began in 1983 when AFS and SUNY-Cortland students filed suit 
seeking an injunction against further enforcement of the disputed regulation. See Amer- 
ican Future Sys., Inc. v. State Univ. of N.Y., Cortland, 565 F. Supp. 754 (N.D.N.Y. 
1983), for the order and decision granting preliminary injunctive relief to the plaintiffs. 
A bench trial followed. See Fox v. Board of Trustees of State Univ. of N.Y., Cortland, 
649 F. Supp. 1393 (N.D.N.Y. 1986). This Comment examines the decision of the Second 
Circuit, Fox v. Board of Trustees of State Univ. of N.Y., Cortland, 841 F.2d 1207 (2d 
Cir. 1988). 

5. 841 F.2d at 1211-14. 

6. 447 U.S. 557, 100 S. Ct. 2343 (1980). 

7. Board of Trustees of the State Univ. of N.Y., Cortland v. Fox, 841 F.2d 1207 (2d 
Cir. 1988), cert. granted, 109 S. Ct. 52 (1988). 

8. 649 F. Supp. at 1395. University regulations affecting student-residents are es- 
pecially important to SUNY students, because the University requires all freshmen, 
sophomores and new transfer students to reside in university-owned on-campus housing. 
Students over the age of 21, those with prior military service and those living with their 
parents are exempt from this residence requirement. 841 F.2d at 1208. 

9. The trial court characterized ‘‘chatterbooking”’ as follows: 

In ‘‘chatterbooking,’’ an AFS representative invites students in common areas 
of the campus to register for a vacation drawing. Students are required to list 
their names and telephone numbers on the drawing cards. This information is 
in-turn used for the booking procedure. Once the student names and telephone 
numbers are obtained, the representative or one of 20 AFS ‘“‘booking agents’’ 
will make a telephone call in an attempt to arrange a demonstration. The 
student is encouraged to permit AFS to conduct a demonstration in the student’s 
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dormitory rooms product demonstrations for groups of ten or more.’ 
The AFS salesperson then demonstrates housewares costing from $450.00 
to $900.00,"* offered on credit plans.” 





own living quarters before his or her friends. To encourage the student’s 

participation, AFS informs the student that by hosting a show he or she can 

obtain a free vacation to Florida or another resort. AFS also informs the student 

of its policy of donating money to ‘‘Save the Children’’ for each attendee at 

the demonstration. If the student agrees, a group demonstration is arranged. 
649 F. Supp. at 1395. 

10. If the hostess is unable to gather at least 10 eligible students (male students, 
college freshmen and non-college students are not ‘“‘eligible’’), she forfeits the vacation. 
When, at the beginning of a show, 10 are not present, AFS policy requires the sales 
representative to send the hostess around the dormitory, door-to-door, searching for 
additional ‘‘eligible’’ attendees. American Future Sys., Inc. v. Pennsylvania State Univ., 
464 F. Supp. 1252, 1256 (M.D. Pa. 1979). 

11. The price of a ‘‘package’’ of merchandise ranged from $450.00 to $600.00 at the 
time the Penn State litigation began in 1979, and cost up to $900.00 when Fox reached 
the appellate level. Id. 

12. One purpose behind the SUNY and Penn State regulations is to protect students 
from unscrupulous salespeople. Details about AFS’ credit arrangements were noted by 
Judge Muir of the United States District Court for the Middle District of Pennsyivania in 
his opinion in American Future Sys., Inc. v. Pennsylvania State Univ., 464 F. Supp. 
1252, 1257 (1979). These findings of fact explain the procedures followed upon consum- 
mation of a sale and their relation to SUNY’s ‘‘substantial’’ asserted interests: 

37. If the student decides to purchase American Prestige Series merchandise at 


the end of a sales demonstration, she is required to sign a sales contract at that 
time. 


39. An American Future Systems’ contract contains a ‘‘code’’ at the bottom 
which consists of a number of letters. Those letters and the explanation given 
for them by American Future Systems’ representatives are as follows: 

Letters Explanation 


DPTI Deposit turned in 

Deposit kept by sales rep. 

General student 

Minority (black) student 

Married couple 

Student of Spanish descent 

Student of Oriental descent 

Student of Mexican descent 

Regular 4-year college 

Junior college 

Nursing school 

Vocational school 

40. Sales representatives of American Future Systems are instructed by the 
company to check those portions of the code which are applicable to any 
particular purchaser. 


QA 


<z-7PxKONNE 


42. If the sale of merchandise is made to a minority student who is a sophomore, 
junior, or senior, sales representatives are encouraged to attempt to have the 
student request that delivery of her merchandise be by way of deferred delivery 
rather than by immediate shipment. 

43. It is a policy of American Future Systems to require freshmen purchasers 
to make at least three consecutive installment payments before merchandise can 
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The Fox litigation arose after SUNY officials interrupted an AFS sales 
demonstration conducted in a dormitory room by sales director Kathy 
Rapp. University officials ordered Rapp to end the meeting and leave 
campus. Rapp refused to leave, and the police arrested her. They 
charged her with loitering, soliciting without a permit and, later, 
trespass.'* Subsequently, a student, Todd Fox, sought permission from 
the University to host an AFS product demonstration. The school 
refused, citing its regulation which prohibits such private commercial 
activities in campus facilities..* SUNY asserted that its regulation pro- 
tects the interests of its students by preserving order, maintaining 
security and discouraging unscrupulous salespeople from exploiting 
students. Unconvinced that the interests of the University community 
were best served by limiting the students’ access to commercial speech, 
AFS and the students challenged the regulation in court." 

AFS, joined by Todd Fox and other student plaintiffs, filed suit in 
the United States District Court for the Northern District of New York, 
seeking a preliminary injunction permitting AFS to conduct demon- 
strations without interference, pending trial.* The court granted the 





be delivered. 
44. No effort is made to encourage Caucasian sophomore, junior or senior 
students to request delivery of their merchandise on a deferred basis. 
Id. at 1256-57. 
13. American Future Sys., Inc. v. State Univ. of N.Y., Cortland, 565 F. Supp. 754, 
758 (N.D.N.Y. 1983). 
14. Id. This regulation appears in the SUNY student handbook, RALPH, which 
outlines regulations governing student-residents and stipulates that: 
No authorization will be given to private commercial enterprises to operate on 
State University Campuses or facilities furnished by the university other than 
to provide for food, legal beverages, campus bookstore, vending, linen supply, 
laundry, dry-cleaning, banking, barber and beauty services and cultural events. 
Fox v. Board of Trustees of State Univ. of N.Y., Cortland, 841 F.2d 1207, 1209 (2d Cir. 
1988). 

The regulation prevents SUNY students from inviting into their dormitory rooms any 
person or commercial enterprise who provides a product or service, or who furnishes 
information in exchange for a fee or any exchange where profit is involved. Id. 

The respondents’ United States Supreme Court brief provides a history of the regulation, 
which was promulgated in 1966. It argues that the regulation is vague and overbroad, 
and would prevent interaction between students and paid tutors, lawyers, job counselors 
and stockbrokers. Brief for Respondents at 6-7, 29-32, Fox v. Trustees of State Univ. of 
N.Y., Cortland, 841 F.2d 1207 (2d Cir.) (No. 87-2013), cert. granted, 109 S. Ct. 52 (1988). 

15. SUNY-Albany had previously allowed selected commercial vendors to sell on- 
campus as a means of raising funds for student organizations. According to the president 
of SUNY-Albany, however, vendors flooded the University making it ‘‘difficult to walk 
into the campus center . . . because it was literally difficult to get through all the people 
selling things.’” SUNY-Albany then initiated a permit system to limit the on-campus 
commercial vendors to those conducted by student organizations. This system failed 
because students brokered the permits to non-student vendors for a profit. Petition for 
Cert., at 4. Board of Trustees of the State Univ. of N.Y., Cortland v. Fox, 109 S. Ct. 52 
(1988). 

16. 565 F. Supp. at 757. The plaintiffs sought an injunction pendente lite, literally, 
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injunction,’” noting the likely success of the plaintiffs’ claim that SUNY 
could not totally prohibit AFS from conducting sales demonstrations 
at the invitation of student-residents.** The district court upheld the 
regulation barring sales, however, and refused to enjoin SUNY from 
enforcing it.*° The court observed that SUNY likely would prevail on 
its prohibition of actual sales. In so doing, the court refused to extend 
first amendment protection to sales arising out of AFS product dem- 
onstrations.2° The order recognized the students’ right to view the 
product demonstration within the confines of dormitory rooms, while 
acknowledging the University’s right to regulate commercial transac- 
tions taking place in those areas. Furthermore, the court held, ‘‘Nothing 
in this order shall restrain defendants from promulgating and enforcing 
reasonable restrictions governing the time, place, and manner of such 
demonstrations.’’?? 

Following this decision, the University modified its regulation, re- 
flecting the trial court’s preliminary affirmance of SUNY’s right to 





‘pending the suit.’’ This injunction refers to the period prior to trial on the merits, 
during which AFS wished to continue conducting its demonstrations. 
17. The judge explained the standard used in deciding whether to grant an injunction 
as follows: 
To obtain a preliminary injunction in this Circuit, the movant must show ‘‘[an] 
irreparable harm and either (1) likelihood of success on the merits or (2) 
sufficiently serious questions going to the merits to make them a fair ground 
for litigation and a balance of hardships tipping decidedly toward the party 
requesting preliminary relief. 

Id. 

18. Explaining why it considered the plaintiffs’ right to receive information argument 
likely to prevail, the court stated: 

There appear to be a number of less restrictive means by which the university 

may further its interest in protecting students from the commercial abuses 

which arguably accompany commercial speech in the residence halls . . . . The 

complete ban on such commercial speech does not satisfy the final two require- 

ments of Central Hudson, that the regulation directly advance the interests 

asserted, and that it be no more extensive than necessary to serve such interests. 
Id. at 766-67. 

The court suggested that less restrictive means of regulating the commercial speech 
and sales arising from it might include registration of vendors with the University and 
exclusion of vendors known previously to have engaged in deceptive practices. Id. at 
766. 

Fox argued that other state universities had implemented less extensive regulations 
without incurring any additional safety problems. Brief for Respondents, supra note 14, 
at 8, 14-17. 

19. Id. at 770. ‘‘[P]laintiffs have failed to show a likelihood of success on the merits 
insofar as they claim a right to consummate sales of products in the dormitory rooms of 
inviting students at SUNY-Cortland, nor have they demonstrated other grounds for a 
preliminary injunction with respect to this claim.’’ Id. 

20. Fox v. Board of Trustees of State Univ. of N.Y., Cortland, 649 F. Supp. 1393, 
1395-96 (N.D.N.Y. 1986). The ruling protected a student’s right to hear information 
offered by the AFS salesperson, but the judge felt that sales transactions were not entitled 
to any first amendment protection, because they did not constitute speech per se. 

21. 565 F. Supp. at 771. 
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enforce time, place and manner restrictions on these demonstrations, 
and its right to prohibit the consummation of sales.?2 The University 
set limits on the hours during which the parties could conduct the 
meetings and required written permission from all roommates. It also 
mandated that the AFS representative register with the Director of 
Residence Life, and it reiterated the requirement that the demonstration 





22. The amended SUNY-Cortland regulation, containing the time, place and manner 
restrictions authorized by the court, reads as follows: 
COMMERCIAL PRESENTATIONS BY REPRESENTATIVES OF AMERICAN FU- 
TURE SYSTEMS, INC. 

The following regulations are established in accordance with the June 3, 1983 
preliminary injunction Order entered by the Honorable Neal P. McCurn, U.S. 
District Judge for the Northern District of New York, pending final determination 
in the American Future Sys., Inc. v. State Univ. of N.Y. College at Cortland 
case. 

Where a student residing in college housing elects to invite an American 
Future Systems, Inc. representative into his/her room to conduct, host, or 
participate in a commercial presentation, such presentation will be allowed 
only in accordance with the regulations outlined below. No commercial activity 
involving the consummation of sales will be allowed on the College premises. 
CONSUMMATION OF SALES SHALL INCLUDE ACTIVITY SUCH AS THE 
TRANSFER OF CASH, CHECKS, OR MONEY ORDERS IN EXCHANGE FOR 
PRODUCTS; THE USE OF CREDIT CARDS FOR THE PURCHASE, LEASE OR 
RENTAL OF PRODUCTS, AND/OR ENTERING INTO AGREEMENTS (EITHER 
WRITTEN OR ORAL) FOR THE PURCHASE, LEASE OR RENTAL OF PROD- 
UCTS. 

If violations occur in relation to this sales prohibition and/or compliance 
with these regulations, the student who issued the invitation and all other 
residents involved may be subject to appropriate disciplinary action. American 
Future System, Inc.’s representative(s) may be subject to ejectment and may 
also be excluded from further entry into College premises. 

TIME 

Commercial presentations given by invited American Future Systems, Inc. 
representatives will be limited to certain hours. During the year when residence 
halls are open to students, such presentations are permitted between 2:00 and 
9:00 P.M. except during exam periods, when they conflict with study hours 
established by individual residence hall governance committees. 

PLACE 

No commercial presentations by American Future Systems, Inc. representa- 
tive(s) are allowed in common areas of the residence halls. Only presentations 
in student rooms - with written permission from all roommates/suitemates and 
in accordance with stated rules and regulations governing such presentations - 
will be permitted. The number of participants will be limited to ten (10). 

MANNER 

Commercial presentations by American Future Systems, Inc. represent: :tives 
will be allowed if they are by resident invitation and if a registration j;orm is 
satisfactorily completed. All information and signatures requested on the reg- 
istration form must be provided and submitted to the Director of Residence Life 
or designee by 12:00 P.M. (Noon) of the working day prior to the presentation. 
The resident who has invited the American Future Systems, Inc.’s representative 
into the residence hall to give a presentation is responsible for the conduct of 
his/her guest and must be present during the duration of the visit. 

649 F. Supp. at 1396. 
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take place only pursuant to an invitation from a student-resident.”* 

The litigation proceeded to a bench trial on the merits before the 
same trial judge.?* The court upheld the SUNY regulation, saying that 
the regulation need only be ‘‘reasonable’’ and not the ‘‘least restrictive 
means’’ or ‘‘best solution.’’?> After determining that the dormitories 
were non-public forums for commercial activity,” the district court 
further held that the regulation was ‘‘viewpoint-neutral’’ and ‘‘reason- 
able in relation to its purpose,’’?” as required of restrictions on speech 
in non-public forums. On appeal, the students asserted their right to 
receive information, a contention that did not implicate the rights of 
third-party vendors such as AFS.”* 


Il. THE SUNY REGULATION AND THE FIRST AMENDMENT 


The first amendment to the United States Constitution affords persons 
the right both to convey and to receive information.”® The United States 
Supreme Court consistently has included within this right not only 
information, but ideas as well.*° In particular, the Court has stressed 





23. Id. Other courts have held that, without express invitation from a student-resident, 
door-to-door sales on campus will be subject to regulations prohibiting such activity. See 
Chapman v. Thomas, 743 F.2d 1056 (4th Cir. 1984). 

24. 649 F. Supp. at 1397. 

25. Id. at 1401-02. 

26. The court stated, ‘‘The University’s decision to create a public forum for non- 
commercial activities, while maintaining a non-public forum for commercial activities, 
is proper.”* Id. at 1401. 

27. Id. 

28. The majority opinion in the Second Circuit stated that as a result of the change 
in focus of the suit from AFS’ right to sell to the students’ right to receive information, 
the public forum approach was no ionger appropriate: 

Since this case no longer involves the rights of third persons to gain access 
to state-owned property to give or receive speech, but rather the free speech 
rights of students, who, as dormitory residents, have an undisputed right of 
access to their rooms as well as privacy rights, the public forum cases thought 
applicable by the district court are inapposite. ES 

841 F.2d at 1212. ~ 
29. U.S. Const. amend. I. 
30. Fox v. Board of Trustees of State Univ. of N.Y., Cortland, 841 F.2d 1207, 1211- 
12 (2d Cir. 1988). See, e.g., Procunier v. Martinez, 416 U.S. 396, 408-09, 94 S. Ct. 1800, ~ 
1809 (1974); Lamont v. Postmaster Gen., 381 U.S. 301, 306-08, 85 S. Ct. 1493, 1496-97 
(1965); Thomas v. Collins, 323 U.S. 516, 534, 65 S. Ct. 315, 324 (1945); Martin v. City 
of Struthers, 319 U.S. 141, 143, 63 S. Ct. 862, 863 (1943). In his concurring opinion in 
Young v. American Mini Theatres, Inc., 427 U.S. 50, 96 S. Ct. 2440-(1976), Justice 
Powell emphasized that the free speech guarantee affords not only tHe full opportunity 
for expression to convey information, but also the full opportunity to receive information 
and stated: 
The primary concern of the free speech guarantee is that there be a full 
opportunity for expression in all of its varied forms to convey a desired message. 
Vital to this concern is the corollary that there be full opportunity for everyone 
to receive the message. 

Id. at 76, 96 S. Ct. at 2455. 
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the importance of the right of students to receive information and 
ideas.*' In this context, it stated that first amendment protections apply 
equally on college campuses and in the community at large.*? 

In Fox, the United States Court of Appeals for the Second Circuit 
emphasized the importance of the students’ right to receive information. 
The court stated that the SUNY regulation survived constitutional 
scrutiny in the federal district court only because that court completely 
ignored this first amendment right.** Further, the court stated that 
student-residents were entitled to the same freedom of speech and 
expression enjoyed by their counterparts in non-university housing. 
The court denied SUNY’s right to regulate student speech unless the 
University could show that its educational mission would be ‘‘materi- 
ally disrupt[ed]’’ were the speech allowed.** 

The court of appeals in Fox categorized the information which the 
SUNY students wished to receive as commercial speech,*> because AFS 
demonstrations proposed a commercial transaction—the sale of AFS 
products.** In its analysis, the court of appeals applied longstanding 
constitutional case law concerning commercial speech.*’ 

The United States Supreme Court has developed a four-part test for 
commercial speech cases. The commercial-speech analysis attempts to 
balance the competing interests of the government and commercial 
advertisers.** The Supreme Court first explicitly presented this standard 
in Central Hudson Gas & Electric Corp. v. Public Service Commission 


of New York.*® Central Hudson sets out the following four steps: 


1) Determine whether the expression is protected by the first 
amendment, which requires that commercial speech concern law- 
ful activity and not be misleading; 

2) Determine whether the asserted governmental interest is sub- 
stantial; : 

3) If the two previous steps both yield positive answers, determine 





31. See Board of Educ. v. Pico, 457 U.S. 853, 102 S. Ct. 2799 (1982). In Pico, Justice 
Brennan recognized that access to information and ideas ‘‘prepares students for active 
and effective participation in the pluralistic, often contentious society in which they will 
soon be adult members.’’ Id. at 868, 102 S. Ct. at 2808. 

32. Healy v. James, 408 U.S. 169, 92 S. Ct. 2338 (1972). ‘‘The vigilant protection of 
constitutional freedoms is nowhere more vital than in the community of American 
schools.’’ Id. at 180, 92 S. Ct. at 2345-46. 

33. 841 F.2d at 1214. 

34. Id. at 1211 (quoting Tinker v. Des Moines Indep. Community School Dist., 393 
U.S. 503, 513, 89 S. Ct. 733, 740 (1969)). 

35. For an in-depth discussion on the nature of commercial speech, see Comment, 
Commercial Speech: A Proposed Definition, 27 How. L.J. 1015 (1984). 

36. 841 F.2d at 1213. 

37. Id. at 1213-14. 

38. Recent Development, Trends in First Amendment Protection of Commercial Speech, 
41 VAND. L. REv. 173, 187 (1988). 

39. 447 U.S. 557, 100 S. Ct. 2343 (1980). 
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whether the regulation directly advances the asserted governmental 
interest; and 

4) Determine whether that regulation is more extensive than nec- 
essary to serve the governmental interest.*° 


A. First Amendment Protection of Commercial Speech 


The court of appeals in Fox agreed with the district court’s finding 
that the AFS demonstrations concerned lawful activity and were not 
misleading.*? Absent a showing to the contrary, the demonstrations 
merited the first-amendment protection afforded commercial speech.*? 
In Central Hudson, the Supreme Court stated that the first-amendment 
protection of commercial speech is based on the fact that advertising 
provides information:** ‘‘Commercial expression not only serves the 
economic interest of the speaker, but also assists consumers and furthers 
the societal interest in the fullest possible dissemination of informa- 
tion.’’** 


B. SUNY’s Asserted Interests 


Having determined that the AFS demonstrations merited first amend- 
ment protection, the Fox court noted that the state assumed the burden 
‘‘not merely to assert that it has a substantial interest but to demonstrate 
that interest by real evidence.’’** The appellate court agreed that under 
the test the asserted interests were substantial.*® First, SUNY asserted 
its interest in preventing crime and assuring student safety.*” At trial 
in the district court, SUNY officials testified that permitting commercial 
presentations in dormitory rooms would increase the number of people 





40. Id. at 566, 100 S. Ct. at 2351. 

41. 841 F.2d at 1213. The district court’s finding was not challenged at the trial 
despite evidence that the SUNY students agreed to host the AFS demonstrations only 
after AFS promised the students vacations and gifts via unsolicited mailings and telephone 
calls. 

42. See also American Future Sys., Inc. v. Pennsylvania State Univ., 752 F.2d 854, 
863 (1984). 

43. 447 U.S. at 563, 100 S. Ct. at 2350. 

44. Id. at 561-62, 100 S. Ct. at 2349. The Court continued, ‘‘In applying the First 
Amendment to this area, we have rejected the ‘highly paternalistic’ view that government 
has complete power to suppress or regulate commercial speech. ‘[P]Jeople will perceive 
their own best interests if only they are well enough informed, and .. . the best means 
to that end is to open the channels of communication, rather than to close them... .’”’ 
Id., 100 S. Ct. at 2349 (quoting Virginia Pharmacy Bd. v. Virginia Citizens Consumer 
Council, 425 U.S. 748, 770, 96 S. Ct. 1817, 1829 (1976)). 

45. Fox v. Board of Trustees of State Univ. of N.Y., Cortland, 841 F.2d 1207, 1213 
(2d Cir. 1988). The asserted interests of SUNY and the state are one in the same, because 
SUNY receives funding from and is subject to the regulations of the State of New York. 

46. Id. 

47. Id. 
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on campus. This would disrupt the academic environment and com- 
promise student safety on campus.** Second, SUNY asserted the need 
to protect students against consumer exploitation.*® Heavy state and 
federal regulation protecting consumers reflects considerable govern- 
mental involvement in this area. While the Supreme Court has cau- 
tioned against excessive governmental regulation in the interest of 
consumer protection, it consistently has deemed this a valid govern- 
mental concern.*° Third, SUNY claimed an interest in preserving order 
in its dormitories.** SUNY was concerned that permitting the AFS 
demonstrations would cause overcrowding in its dormitories, which 
would infringe on students’ privacy and disrupt the academic atmos- 
phere of the dormitories.** SUNY’s fourth asserted interest was the 
promotion of education. 


C. Did the SUNY Regulation Advance SUNY’s Interests? 


The court of appeals in Fox held that while SUNY’s asserted interests 
were substantial, it was less clear that the regulation directly advanced 
those interests. ‘‘[T]he Regulation cannot be sustained if it only provides 
‘ineffective or remote support for the government’s purpose.’’’** The 
court stated that limiting the number of persons allowed to enter the 
dormitories arguably helps reduce the possibility of crime and preserve 
quiet; barring direct sales arguably minimizes the opportunities for 
student exploitation.* The court noted, however, that while the regu- 
lation was under-inclusive because it permitted disruptions such as 
loud music, parties or commercial solicitation through the media, this 





48. Id. at 1210. SUNY officials contended that establishing a checkpoint system to 
monitor the increased on-campus traffic would require the hiring of additional personnel 
at substantial cost to the University. Id. Fox refuted this contention, stating that SUNY 
had not shown why additional commercial vendors, such as AFS, posed a greater safety 
hazard than those already exempt from the SUNY regulation and permitted within 
dormitories, such as bankers and drycleaners. Brief for Respondents, supra note 14, at 
25-26. 

49. American Future Sys., Inc. v. State Univ. of N.Y., Cortland, 565 F. Supp. 754, 
764 (N.D.N.Y. 1983). 

50. Id. 

51. 841 F.2d at 1213. 

52. 565 F. Supp. at 764. Dr. Ronald M. Bristow, Assistant Vice Chancellor for Student 
Affairs for SUNY, maintained that extending use of the densely populated dormitories 
to private commercial activities ‘‘would introduce a potential disruptive element which 
would make it far more difficult to maintain the desirable educational atmosphere.” Id. 

Conversely, Todd Fox stated thai ‘‘[a] variety of noisy and disruptive activities go on 
on a regular basis,’’ including ‘‘blaring stereos, electric guitar playing, raucous behavior 
. .. [which] present a much greater potential for disruption’ than a sales demonstration. 
Fox also stated that SUNY students generally study in areas other than the dormitories. 
841 F.2d at 1210. 

53. 841 F.2d at 1213. 

54. Id. (quoting Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n of N.Y., 
447 U.S. 557, 564, 100 S. Ct. 2343, 2350 (1980)). 

55. Id. 
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did not mean that the regulation did not ‘‘directly advance’ SUNY’s 
asserted interests.*° The court further noted that the district court 
considered only whether the regulation was reasonably related to 
SUNY’s asserted interests, not whether the regulation directly advanced 
those interests. As a result, it was not clear whether SUNY offered 
sufficient evidence to meet its burden.*” 


D. The Scope of the Regulation 


Under the fourth part of the Central Hudson analysis, a regulation 
must be no more extensive than necessary to further legitimate govern- 
ment interests. This prong applies even if the regulation directly ad- 
vances those interests.** ‘‘[I]f the governmental interest could be served 
as well by a more limited restriction on commercial speech, the exces- 
sive restrictions cannot survive.’’*® The district court applied a public- 
forum analysis in Fox, noting that the speech in question, the AFS 
demonstration, took place on government property in state-owned dor- 
mitories.©° The court categorized SUNY dormitory rooms as limited 
public forums because SUNY permitted social, educational and cultural 
activities in the dormitories while prohibiting commercial activities.* 
In keeping with the public-forum approach, the district court considered 
only whether the SUNY regulation was reasonable in relation to its 
purpose. It did not consider whether the regulation was more extensive 
than necessary given its purpose.*® 


The court of appeals, in finding the public-forum approach of the 
district court inappropriate for the case at hand, emphasized the shift 
in focus of the case between its district-court and court-of-appeals 
postures. The case no longer concerned the rights of third persons to 
give or receive speech. Because AFS was no longer a party,® the case 
dealt solely with the free speech rights of students in their dormitory 
rooms. Accordingly, the court applied the Central Hudson anaiysis. 


Ill. SUNY’s PETITION FOR WRIT OF CERTIORARI 


SUNY’s petition for writ of certiorari urged the United States Supreme 
Court to agree with the decisions of the district court in Fox and of 





56. 

57. 

58. Id. 

59. 447 U.S. at 564, 100 S. Ct. at 2350. 

60. Fox v. Board of Trustees of State Univ. of N.Y., Cortland, 649 F. Supp. 1393, 
1398-99 (N.D.N.Y. 1986). 

61. Id. For an in-depth discussion of the public forum doctrine as applied to univer- 
sities, see Newell, Use of Campus Facilities for First Amendment Activity, 9 J.C.U.L. 27 
(1982-83). 

62. 649 F. Supp. at 1402. The district court did find, however, ‘‘support in the record 
for the plaintiffs’ position that a less restrictive measure might better balance the respective 
interests of the parties... .’’ Id. 

63. In the appeal to the Second Circuit, AFS participated as an amicus and did not 
assert its first amendment rights as a plaintiff. 841 F.2d at 1216 n.3. 

64. Id. at 1212. 
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the Third Circuit in American Future Systems, Inc. v. Pennsylvania 
State University. Both courts upheld University regulations limiting 
commercial speech.® The petition contrasted these two decisions with 
that of the Second Circuit in Fox, which struck down SUNY’s regula- 
tion. 

SUNY presented three arguments in favor of Supreme Court review. 
First, it asserted that the Penn State and Fox decisions conflict in their 
interpretation of the fourth prong of the Central Hudson test.** This 
part of the Central Hudson test states that government regulations 
regarding commercial speech should be ‘‘no more extensive than nec- 
essary’ to advance a substantial government interest.*” Fox interpreted 
this language as a least-restrictive-means test, while Penn State inter- 
preted it simply as a requirement that the regulation be reasonable. 
Second, SUNY argued that the Second Circuit should have used a 
public-forum analysis rather than a commercial-speech analysis in de- 
ciding how plaintiffs with privacy interests in public property may use 
that property. Third, SUNY contended that the Second Circuit should 
have treated its prohibition of commercial speech in dormitory rooms 
as a time, place and manner regulation, because it restricted the form, 
not the content, of commercial speech.” 


A. Misapplication of Central Hudson 


The Supreme Court in Central Hudson stated that time, place and 
manner regulations should be ‘‘narrowly drawn’’ and ‘‘no more exten- 
sive than necessary.’’” In its petition, SUNY asked the Court to use 
Fox to clarify whether its language in Central Hudson established a 
‘‘least-restrictive-means’’ test or a broader test which simply required 
regulations governing commercial speech to be reasonable. SUNY ar- 
gued that the Second Circuit erroneously applied a least-restrictive- 
means test, giving commercial speech ‘‘unnecessary protection,’ and 
creating an ‘‘improper parity between commercial speech and noncom- 
mercial speech.’’”! As a practical matter, SUNY contended that a least- 
restrictive-means test was too harsh for regulation of commercial speech, 
and that applying such a test would invalidate almost any university 
regulation.” 





65. Petition for Cert., supra note 15, at 9. 

66. Id. 

67. Id. (quoting Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n of N.Y., 
447 U.S. 557, 100 S. Ct. 2343 (1980)). 

68. Id. at 16-19. 

69. Id. at 19-21. 

70. Id. 

71. Id. at 11-12. Fox suggested that the speech should be judged by noncommercial, 
‘‘pure’’, speech standards rather than by the commercial speech analysis in Central 
Hudson. Brief for Respondents, supra note 14, at 40. 

72. Id. at 17-18. 
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B. Rejection of the Public-Forum Analysis 


The Fox district court, unlike the court of appeals, used a public- 
forum analysis, focusing on the right of AFS to have access to SUNY 
dormitories. It grouped Fox with previous cases weighing government 
interests in the use of its property against incompatible interests.”* After 
the trial, AFS withdrew from the suit. The court of appeals concluded 
that the public-forum analysis applied only when a petitioner seeks 
access to government property. It therefore chose not to apply such an 
analysis to the student petitioners in Fox, because they did not seek 
access, but sought the right to receive information from a third party 
denied access to their living quarters.” 

In the court of appeals, an emphasis on student rights replaced 
consideration of vendor rights. As the court of appeals put it, Fox ‘‘no 
longer involve[d] an effort by outsiders to gain access to university 
property; rather, it concern[ed] only the constitutional rights of students 
in their dormitories.’’’> This transposition changed the result from one 
which recognized SUNY’s interest in regulating commercial speech to 
one which placed the students’ right to receive information above that 
interest. 

SUNY argued in favor of the public-forum analysis used by the district 
court, noting that in the past the Supreme Court had looked at ‘‘the 
nature of the forum, not the identity of the parties’’ in determining 


whether to use such an analysis.”° Conversely, the court of appeals in 
Fox used the changing identity of the parties and not the nature of the 
forum as the basis for switching from a public-forum analysis to a 
commercial-speech analysis.” 


C. Failure to Treat the SUNY Regulation as a Time, Place and 
Manner Regulation 


Although time, place and manner regulations must be reasonable, 
they need not be the least restrictive means of accomplishing their 
objectives: Instead, they must be “‘content-neutral, narrowly tailored to 
serve legitimate government interest, and leave open ample alternative 





73. Id. 

74. Id. at 7. 

75. Id. at 18 (quoting Fox v. Board of Trustees of State Univ. of N.Y., Cortland, 841 
F.2d 1207, 1208 (2d Cir. 1988)). 

76. Id. 

77. The Court of Appeals stated: 

Since this case no longer involves the rights of third persons to gain access 
to state-owned property to give or receive speech, but rather the free speech 
tights of students who, as dormitory residents, have an undisputed right of 
access to their rooms as well as certain privacy rights, the public forum cases 
thought applicable by the district court are inapposite. 

841 F.2d at 1212. 
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channels for communication.’’”* In the district court, the SUNY regu- 
lation passed this test of reasonableness, although the regulation could 
not survive the least-restrictive-means test the court of appeals later 
imposed upon it. 


D. Suggestions to the Court 


SUNY urges the rejection of the commercial speech analysis in favor 
of a public forum, time, place and manner, analysis. Fox rejects both 
the commercial speech and the public forum analyses.”® Fox is a case 
of first impression in which aspects of both doctrines should be com- 
bined to create a new standard. 

The United States Supreme Court should formulate a hybrid standard 
combining aspects of the commercial-speech doctrine with the public- 
forum analysis. This standard would 1) acknowledge that the first 
amendment protection afforded commercial speech must take into ac- 
count valid competing interests, such as the four interests asserted by 
SUNY;* and 2) incorporate the reasonable time, place and manner 
restrictions found in a university setting.* 

The special relationship between the university and its students, and 
the rights and duties inherent in that relationship, warrant the creation 
of a fact-specific exception within the commercial-speech doctrine which 
would validate reasonable time, place and manner restrictions when 
the significance of the university’s competing interests justifies such 
an exception. The Court should evaluate competing interests of uni- 
versities and students by taking into account the special forum, in this 
case dormitory rooms. At the same time, it should protect commercial 
speech under the first amendment by considering the recipient, in this 
case students. 


IV. UNIVERSITY REGULATIONS AFTER Fox 


A. Drafting University Regulations Governing Commercial Speech 


SUNY argued that few university regulations could withstand a least- 
restrictive-means test. If the Supreme Court agrees with the Second 
Circuit that Central Hudson establishes such a test, however, regulations 





78. Petition for Cert., supra note 15, at 21. Fox argued that the public forum, time, 
place and manner analysis, should not apply because of the private nature of dormitory 
rooms, in which the invitor, not the invitee, sets the terms of interactions. Brief of 
Respondents, supra note 14, at 48-52. 

79. Brief for Respondents, supra note 14, at 35-54. 

80. SUNY’s asserted interests were the prevention of crime, protection against con- 
sumer exploitation, preservation of residential tranquility and the promotion of education. 
841 F.2d at 1213. 


81. See, e.g., Texas Review Soc’y v. Cunningham, 659 F. Supp. 1239 (W.D. Tex. 
1987). 
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affecting commercial speech will have to be the least restrictive means. 
Careful drafting may allow regulations to do so without sacrificing their 
force. One difference between the Penn State and SUNY regulations, 
for example, which may have contributed to the differing decisions in 
the cases, was that SUNY did not provide an alternative on-campus 
site at which students could receive commercial information from 
AFS.® Had SUNY narrowed its regulation rather than expanding it as 
the case proceeded through the courts, the court of appeals’ decision 
might have been different. SUNY could have focused on protecting the 
students’ right to receive information in tandem with its responsibility 
to provide safety within its dormitories, rather than eliminating one to 
guarantee the other.** Perhaps the best way of creating a ‘‘least-restric- 
tive’’ regulation is to combine its negative effect with a positive alter- 
native, as in Penn State. 

Every university will have to draft its regulations affecting commercial 
speech differently, weighing many factors, such as whether students 
are required to live on-campus. University administrators should con- 
sider the requirements of the Central Hudson test when drafting com- 
mercial-speech regulations in order better to defend them later. 
Regulations similar to SUNY’s may pass the least-restrictive-means test 
as long as they are thoughtfully drafted. The administration should be 
able to show the need for its regulations, data supporting this need 
and procedures governing the enactment of regulations. Universities 
should record data supporting their regulations while they are being 
created. In addition, universities should stress the reasons behind their 
regulations rather than their authority to impose such regulations at 
will. Such reasons might include safety, consumer rights, insurance 
concerns, alternate forums provided by the university and tax consid- 
erations. If a university cannot show careful analysis behind the creation 
of a regulation, courts will likely strike it down for arbitrariness. 

Additionally, universities should involve as many segments of the 
campus community as possible, such as the police, faculty and students, 
in drafting the regulation. Compromises made in the drafting stage, 
based on the opinions of all those affected by the proposed regulation, 
promote better-focused, and therefore more limited, regulations. 

If the Supreme Court, agreeing with the Third Circuit in Penn State, 
decides that Central Hudson requires only that government regulations 
limiting commercial speech be ‘‘narrowly drawn’’ or reasonable rather 





82. The SUNY regulation prohibited private commercial enterprises, such as AFS, 
from operating anywhere on-campus or in University facilities other than to ‘‘provide 
for food, legal beverages, campus bookstore, vending, linen supply, laundry, dry cleaning, 
banking, barber and beautician services and cultural events.’’ AFS did not fit into any 
of the excepted categories, and was therefore barred from operating on-campus altogether. 
841 F.2d at 1209. 

83. For example, S could have banned commercial transactions (the actual sale 
of products) rather than speech about those products. The district court noted this 
distinction between commercial speech and transactions. Supra note 20. 
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than least restrictive, the SUNY regulation may stand. It also may stand 
if the Court decides that the Fox court of appeals should have used a 
public-forum analysis and treated the SUNY regulation as one governing 
time, place and manner. In any event, thoughtful drafting will help 
ensure that regulations meet this relaxed test of reasonableness as well 
as a least-restrictive-means test. 


B. Other Recommendations 


Universities have been given broad discretion to regulate, as long as 
they show that their decisions are well-reasoned and informed. Courts 
have recognized this discretionary power in decisions regarding tenure 
cases.** 

If a least-restrictive-means test is imposed, it should reflect important 
university interests, which ultimately benefit students, as well as in- 
dependent student interests. 


CONCLUSION 


The court of appeals in Fox found that the right of students to receive 
commercial speech in their dormitory rooms should be protected more 
zealously, not less, than in the community at large. The special role of 
universities as a marketplace of ideas presupposes this protection. 
Ensuring order and security in the dormitory must not infringe on first 
amendment rights, unless the university proves that the speech causes 
a ‘‘material disruption’’ of the university’s educational mission. Any 
regulation designed to curb the disruption must be the ‘‘least-restric- 
tive’’ means of doing so. At the same time, universities have a duty to 
protect students’ consumer rights and safety, making the balancing of 
competing interests difficult. 

According to Fox, although college officials have an important inter- 
est in maintaining order and security in college dormitories and in 
promoting education, they may not use overly-broad regulations, en- 
croaching on students’ first amendment right to receive information, to 
protect that interest. In enacting regulations impinging on students’ 
first-amendment rights, universities must anticipate meeting the court’s 
least-restrictive-means test. 
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CASE COMMENT 


McCormack v. National Collegiate 
Athletic Association: College Athletics 
Sanctions from an Antitrust and Civil 

Rights Perspective 


INTRODUCTION 


Prior to the 1987 football season the National Collegiate Athletic 
Association (NCAA)! found that Southern Methodist University’s (SMU) 
football department had exceeded limitations placed on amounts paid 
in scholarships to student-athletes. As a penalty for violating the rules, 
the NCAA cancelled SMU’s program for the 1987 season and limited 
the 1988 football season to eight games, to be played at the opponents’ 
stadiums.” 

David R. McCormack, an alumnus of SMU, filed a class action on 
behalf of the alumni, cheerleaders and football team.? McCormack 
alleged antitrust violations of price-fixing and group boycott. He further 
charged the NCAA with violating 42 U.S.C. § 1983 (Section 1983).* 

The NCAA defended the antitrust claims by stating that its eligibility 
rules were not economically based, and therefore not subject to antitrust 
laws.> As to the Section 1983 allegation, the District Court for the 
Southern District of Texas maintained that the NCAA was not func- 
tioning as a state actor under color of law, and thus, this law did not 
apply.® 





1. The NCAA conducts annual conventions at which all member institutions are 
represented. Through these conventions, it promulgates rules to insure minimum stan- 
dards for scholarship, sportsmanship and amateurism. Each participating institution must 
abide by the rules, and an elected council is empowered to enforce the rules and impose 
sanctions upon schools and players found to have been in violation of rules. 

Arlosoroff v. NCAA, 746 F.2d 1019, 1020 (4th Cir. 1984). 

2. McCormack v. NCAA, 845 F.2d 1338, 1340 (5th Cir. 1988). 

3. Id. 

4. Id. ‘‘Every person who, under color of any statute, ordinance, regulation, custom 
or usage of any State ... subjects or causes to be subjected any citizen of the United 
States or other person within the jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the constitution and laws shall be liable to the 
parties injured ... .”’ Civil Rights Act of 1871, 42 U.S.C. § 1983 (1982). Section 1983 
was enacted to enforce the fourteenth amendment. 

5. McCormack, 845 F.2d at 1343. 

6. Id. at 1345. 
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The district court dismissed McCormack’s complaint for failure to 
state a claim for which relief could be granted.’ The Fifth Circuit Court 
of Appeals affirmed, holding that the NCAA’s eligibility rules were 
reasonable and therefore not in violation of antitrust law.* The court 
further affirmed that the NCAA’s actions were not those of the state, 
nor were they taken ‘‘under color of state law.’’® This Case Comment 
analyzes McCormack, focusing on the issues of antitrust standing, 
antitrust violation and state action, and the court’s handling of these 
issues with respect to the NCAA. 


I. ANTITRUST STANDING 


A plaintiff must establish standing as a crucial first step to success 
in an antitrust action.’® Although tke court of appeals spent little time 
discussing standing in McCormack, it made clear that standing was 
vital. The court held that the alumni and cheerleaders were not proper 
plaintiffs, and although the football players were assumed to be proper 
plaintiffs, the issue was a ‘‘close’’ one." 


A. The Clayton Act 


An analysis of extitrust standing begins with the Clayton Act.’ 
Section 4 of the Clayton Act states that ‘‘any person who shall be 
injured in his business or property by reason of anything forbidden in 


the antitrust laws may sue therefore in any district court of the United 
States .... ’’ The statute, however, was not meant to cover every 
possible injury arising from antitrust violations." 

In order to prevent the unlimited liability which would result from 
a literal interpretation of the statute, courts have attempted to restrict 
standing by formulating criteria for proper-plaintiff status.* Unfortu- 





7. Id. at 1340. See also Fen. R. Civ. P. 12(b)(6). 
8. McCormack, 854 F.2d at 1345. 
9. Id. at 1346. 

10. Haas, The Discharged Employee’s Standing to Sue Under Section 4 of the Clayton 
Act, 54 U. Cin. L. REv. 191 (1985). 

11. McCormack, 845 F.2d at 1343. 

12. 15 U.S.C. §§ 12-27 (1982). ‘‘The Act prohibits price discrimination, tying and 
exclusive dealing contracts, . . . where the effect may be substantially to lessen compe- 
tition or tend to create a monopoly in any line of comnierce.’’ BLAcK’s LAW DICTIONARY 
130 (5th ed. 1979). 

13. 15 U.S.C. § 15 (1982). Section 4 deals with treble damages, while § 16 provides 
for injunctive relief. The McCormack plaintiffs sought both types of relief. This discussion 
will focus to a greater extent on § 4, as the criteria for both are similar. See New York 
Citizens Committee on Cable TV v. Manhattan Cable TV, Inc., 651 F. Supp. 802, 810 
n.7 (1985). The Supreme Court dealt with the issue of standing under § 16 in Cargill, 
Inc. v. Monfort of Colo., Inc., 479 U.S. 104, 107 S. Ct. 484 (1986). 

14. Hawaii v. Standard Oil Co. of Cal., 405 U.S. 251, 262, 92 S. Ct. 885, 891 n.14 
(1972). 

15. See generally Gordon, Private Antitrust Standing: A Survey and Analysis of the 
Law After Associated General, 61 WasH. U.L.Q. 1069 (1984). 
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nately, the federal courts have taken increasingly conflicting stances 
with respect to standing, issuing a perplexing collection of opinions 
offering little firm guidance. 


B. Supreme Court Treatment of Antitrust Standing 


The United States Supreme Court in recent years has decided four 
cases on standing, and these holdings are a starting point for any 
determination of proper-plaintiff status.’”7 In Brunswick Corp. v. Pueblo 
Bowl-O-Mat, Inc.,’* the Court held that plaintiffs, to establish standing, 
must show that injuries suffered are of the type against which antitrust 
laws are meant to protect. Such injuries ‘‘must reflect the anticompe- 
titive effect of either the violation or of anticompetitive acts made 
possible by the violation.’’’ 

The Court, in Illinois Brick Co. v. Illinois,2° emphasized the remote- 
ness of the relationship between the violator and the party alleging 
injury, holding that only the direct purchaser from the defendant was 
allowed to sue. Other parties further down in the chain of distribution 
were held not to have standing." 

Blue Shield v. McCready”? focused on the relationship between the 
injury and the violative act rather than the relationship between the 
parties. In determining standing, the Court required not only, pursuant 
to Brunswick, a type of injury contemplated by antitrust laws, but also 


a ‘‘physical and. economic connection or nexus between the alleged 
injury and the alleged violation.’ 

The most recent case before the Court was Associated General Con- 
tractors of California, Inc. v. California State Council of Carpenters,”* 
a case amply relied upon in McCormack. In Associated General, the 
Court gave four additional factors to be incorporated into an analysis 





16. Taylor, Antitrust Standing: Its Growing-or More Accurately its Shrinking-Dimen- 
sions, 55 ANTITRUST L.J. 515, 526 (1986). 

17. Id. at 515. 

18. 429 U.S. 477, 97 S. Ct. 690 (1977). 

19. Id. at 489, 97 S. Ct. at 697. An injury causally linked to an ‘‘illegal presence in 
the market’’ is inadequate to establish standing. Id., 97 S. Ct. at 697. 

20. 431 U.S. 720, 97 S. Ct. 2061 (1977). 

21. Id. at 741, 97 S. Ct. at 2072. The Court upheld its decision in Hanover Shoe, 
Inc. v. United Shoe Mach. Corp., 392 U.S. 481, 88 S. Ct. 2224 (1968), in which it found 
that a claim that indirect, not direct, purchasers were parties injured by an antitrust 
violation may not be used as a defense. In Illinois Brick, the Court held that just as this 
argument could not be used defensively, it also could not be used offensively to establish 
standing, because the effectiveness of § 4 would be ‘‘substantially reduced’’ by allowing 
any party in the chain to recover the fraction of damages proportional to the party’s 
standing. Illinois Brick, 431 U.S. at 737, 97 S. Ct. at 2071. 

22. 457 U.S. 465, 102 S. Ct. 2540 (1982). 

23. Id. at 478, 102 S. Ct. at 2547. The Court analogized the problem to the analysis 
of ‘‘proximate cause,’’ and in addition to the nexus requirement, said that the injury 
must be one within the purpose of § 4. Id. at 477, 102 S. Ct. at 2547. 

24. 459 U.S. 519, 103 S. Ct. 897 (1983). 
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of antitrust standing: ‘‘[T]he nature of the Union’s injury, the tenuous 
and speculative character of the relationship between the alleged anti- 
trust violation and the . . . alleged injury, the potential for duplicative 
recovery or complex apportionment of damages, and the existence of 
more direct victims of the alleged conspiracy ... .’’ 


C. Lower Court Treatment of Antitrust Standing 


Lower courts have added various other elements in deciding whether 
to afford a plaintiff standing, thus further complicating the issue. For 
example, in McDonald v. Johnson & Johnson,” the Eighth Circuit Court 
of Appeals listed six factors in its analysis, including improper motive 
and a causal connection between the injury and the violation.?” The 
Ninth Circuit included a policy component when it decided Ostrofe v. 
H.S. Crocker.?® The Court of Appeals advocated the ‘‘balancing of 
competing policy interests, principally . . . effective enforcement of the 
antitrust laws against the interest in avoiding vexatious litigation . . . .’’”° 

The District Court for the Eastern District of Virginia, in Eastern Auto 
Distributors, Inc. v. Peugeot Motors of America,*° considered the clas- 
sification of the plaintiff in its determination of standing, saying that 
courts ‘‘must be extremely cautious in granting a person who is neither 
a consumer nor a competitor the right to treble damages as a private 
attorney general.’’** Many other decisions have been promulgated by 
courts attempting to clarify the criteria necessary for antitrust standing.*? 


D. McCormack and Antitrust Standing 


Three groups of plaintiffs attempted to establish standing in Mc- 
Cormack: Cheerleaders, alumni and several football players.** The court 





25. Id. at 545, 103 S. Ct. at 912. Justice Stevens also said that a norm for determining 
antitrust standing is not within the reach of the Court: ‘‘The infinite variety of claims 
that may arise make it virtually impossible to announce a black-letter rule that will 
dictate the result in every case.’’ Id. at 536, 103 S. Ct. at 908. 

26. 722 F.2d 1370 (8th Cir. 1983). 

27. Id. at 1374. The court took the other four factors from Associated General, which 
also mentioned motive and causal connection, saying: ‘‘[T]he mere fact that the claim is 
literally encompassed by the Clayton Act does not end the inquiry. We are also satisfied 
that an allegation of improper motive, although it may support a plaintiff’s damages 
claim ... is not a panacea that will enable any complaint to withstand a motion to 
dismiss [citations].’’ Associated General, 459 U.S. at 537, 103 S. Ct. at 908. 

28. 670 F.2d 1378 (9th Cir. 1982). 

29. Id. at 1383. A ‘‘vexatious proceeding’’ is a ‘‘[p]roceeding instituted maliciously 
and without probable cause.’’ BLAck’s Law DICTIONARY 1403 (5th ed. 1979). 

30. 573 F. Supp. 943 (E.D. Va. 1983). 

31. Id. at 947. 

32. Ostrofe, 670 F.2d at 1383 n.6. See also Bevan, Antitrust Law—The Need for an 
Express Test to Determine Antitrust Standing: Ostrofe v. H.S. Crocker Co., 11 J. Corp. 
L. 123 (1985). 

33. McCormack v. NCAA, 845 F.2d 1338 (5th Cir. 1988). 
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quickly dismissed the cheerleaders’ complaint, holding that ‘‘the loss 
of the opportunity to lead cheers ... clearly does not qualify as an 
injury to business or property’’ within the language of Section 4.% 
Similarly, the court dismissed the complaint of the alumni. The court, 
without going into detail, held that the devaluation of a college degree 
is not an injury which antitrust laws are meant to prevent.** Further- 
more, the connection between the lessening in value of the degree and 
the actions of the NCAA was too ‘‘speculative’’ and ‘‘abstract’’ for the 
alumni to have standing.** As for the claim that the alumni were injured 
by the loss of both contact with student-athletes and the opportunity 
to view football games, the court held that this did not qualify as an 
injury to business or property.” 

The court of appeals spent more time discussing the football players’ 
standing. The court, however, ultimately declined to rule on the issue 
because of a ‘‘lack of full briefing ... by the parties’’ and instead 
assumed that the players had standing.** First, the court discussed the 
players’ attempt to establish standing as ‘‘employees.’’*® Citing Tugboat, 
Inc. v. Mobile Touring Co.*° and Associated General, the court of 
appeals said that an employee could sue if the employer’s violations 
were aimed at the employees, and if the Associated General factors 
were present.** 

Second, although a direct relationship existed between the NCAA’s 
actions and the alleged injuries, the difficulty in determining damages 
made the suit complicated and, therefore, one not meeting the Asso- 
ciated General standards for standing.*? Finally, SMU was probably the 
most appropriate plaintiff under the Associated General factors because 
SMU was most directly harmed by the NCAA’s alleged violations.* 


E. The Impact of McCormack on Antitrust Standing 


The most important effect of McCormack on antitrust standing is the 
further narrowing of the class of ‘‘proper plaintiffs.’’** Although the 





34. . at 1341. 

35. Id. at 1342. 

36. 

37. Id. 

38. Id. at 1343. 

39. Id. at 1342. The athletes maintained that they sold their labor to the University, 
and the NCAA violated antitrust laws by limiting the athletes’ ability to sell to the 
highest-paying school. 

40. 534 F.2d 1172 (5th Cir. 1976). 

41. For the Associated General factors, see supra text accompanying note 25. 

42. McCormack, 845 F.2d at 1342. The court of appeals suggested that the athletes 
may have fared better had they claimed to be unable to play football anywhere or to 
have missed out on more profitable scholarships at other schools. Id. at 1343. 

43. Id. All three groups of plaintiffs tried to bring suit as shareholders in a derivative 
action, but the court of appeals held that the plaintiffs did not own any interest in SMU. 
Even if they were properly classified as shareholders, nothing in their complaint satis- 
factorily explained why SMU itself could not sue. Id. at 1341. 

44. Taylor, supra note 16, at 526. ‘‘It is difficult .. . to draw any particular conclu- 
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standards are vague, the federal courts seem in accord in their desire 
to limit antitrust litigation, and, as a result, many antitrust complaints 
will be disposed of on standing alone. Because of the difficulty in 
establishing standing for antitrust actions, plaintiffs in analogous situa- 
tions may have a better chance of success if their complaints are brought 
under other theories of law such as contract.* 

Limited antitrust standing may be desirable in situations like those 
of the SMU alumni and cheerleaders. Lawsuits by frustrated football 
enthusiasts are the kind of vexatious litigation contemplated by federal 
courts in their attempts to cut back the scope of antitrust actions. The 
football players, on the other hand, may have a legitimate interest in 
being allowed to play football. Not only are they, under the NCAA 
ruling, not allowed to ‘‘sell their labor to the highest bidder,’’** but 
they are denied valuable on-field exposure, a denial which could affect 
the entire course of their professional careers. With no remedy for the 
actions of coaches and administrators, these athletes, directly or indi- 
rectly, could end up with the most damaging injuries. 


Il. THE ANTITRUST ISSUE 


A. McCormack’s Theory 


McCormack alleged two antitrust violations on behalf of the football 
players: Price-fixing and group boycott.*”? The theory underlying his 
price-fixing allegation was that the NCAA eligibility rules were aimed 
at the football players. By ‘‘capping’’ the scholarships and other finan- 
cial benefits which colleges may offer student-athletes, the NCAA fixed 
the price of each athlete’s college football career. This ‘‘eliminat{ed] 
their opportunity to offer those services to the highest bidder.’’* 

With respect to a group boycott, McCormack asserted that the NCAA’s 
enforcement of its rules and exclusion of SMU from the 1987 season 
effected a group boycott by the other members of the NCAA against 
SMU and its product, college football.+ 





sions from the spate of standing cases . . . by the various lower courts . . . . In terms of 
direction, it is apparent that the cases have a distinctly stronger pro-defendant tone than 
in years past.’’ Id. 

45. Id. at 522. Taylor stated that many lower courts have erroneously construed 
Associated General to limit theories of recovery to non-antitrust theories whenever 
possible. Problems with this approach include the additional litigation caused and the 
possibility that precedent will make antitrust law unavailable when no other means of 
recovery is present. Id. at 523. 

46. McCormack, 845 F.2d at 1342. 

47. Id. at 1340. 

48. Id. at 1342. 

49. Id. at 1340. 
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B. The Antitrust Laws 


Section 1 of the Sherman Act forbids ‘‘contracts, combinations .. . 
or conspiracies in restraint of trade.’’*° The courts have applied this 
provision in two ways. They have applied a per se rule, which simply 
states that certain restraints of trade are illegal, no matter what the 
reasons for practicing them; and they have used the rule-of-reason 
analysis, which inquires ‘‘into the nature, purpose and effect of any 
challenged arrangement before a decision is made about its legality.’’™ 


1. The Per Se Rule 


Courts have classified price-fixing and group boycotts as per se 
violations of the Sherman Act.*? These violations have been termed 
‘‘naked restraints,’’ because they are imposed solely to inhibit compe- 
tition. 

In 1898, the Sixth Circuit suggested that some restraints on trade 
were merely incidental to other, socially valuable restrictions.** In 
United States v. Addyston Pipe & Steel Co.,** the court of appeals 
introduced this concept of ‘‘ancillary restraints.’’ The United States 
Supreme Court, in United States v. Trenton Potteries Co.,°> expressed 
its belief that price-fixing was illegal per se because it involves the 
power to control the market.** Therefore, no examination of its actual 
effect is necessary. In 1979, however, the Court renewed the Addyston 
theory, and stated that not all price-fixing is illegal per se.*’ 


2. The Rule of Reason 


When activities are strictly anti-competitive, the per se rule still 
applies. When conduct is not so easily tagged, however, the courts 
have imposed the rule-of-reason analysis to determine illegality.** 

Using the rule of reason, courts examine the economic and non- 
economic values associated with the activities. If the good effects 
outweigh the bad, the conduct is deemed reasonable and, thus, legal.*® 





50. 15 U.S.C. § 1 (1982). 

51. L. SULLIVAN, ANTITRUST 153 (1977). 

52. 15 U.S.C. §§ 1-7 (1982). 

53. Note, Board of Regents of University of Oklahoma v. National Collegiate Athletic 
Association, Application of the Per Se Rule to Price-Fixing Agreements, 18 U. Ricu. L. 
REv. 185, 189 (1983). 

54. 85 F. 271 (6th Cir. 1898). 

55. 273 U.S. 392, 42 S. Ct. 377 (1982). 

56. See Note, supra note 53, at 188. 

57. Broadcast Music, Inc. v. Columbia Broadcasting Sys., 441 U.S. 1, 99 S. Ct. 1551 
(1979). Note, however, that Broadcast Music dealt with a unique product, copyrighted 
musical compositions. 

58. See Standard Oil Co. of N.J. v. United States, 221 U.S. 1, 31 S. Ct. 502 (1911). 

59. See Broadcast Music, 441 U.S. at 19-20, 99 S. Ct. at 1562, for an illustration of 
the Court’s application of the rule of reason. 
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Further, in some industries horizontal restraints on competition are 
essential if the product is to be available at all. The courts are partic- 
ularly fond of the rule of reason when nonprofit or noncommercial 
institutions are involved, and they have consistently relied upon the 
rule when deciding cases brought against the NCAA. 


C. The NCAA Cases 


A number of antitrust cases have been brought against the NCAA in 
recent years.*! Although the NCAA maintains that since its eligibility 
rules are not economically based, the antitrust laws do not apply, the 
courts have held otherwise. 

In Hennessey v. NCAA,® the Fifth Circuit Court of Appeals found 
the NCAA subject to antitrust laws because ‘‘intercollegiate athletics in 
its management is clearly business, and big business at that.’’®* Further, 
the NCAA involves teams from different states. Thus, both the interstate 
and commerce requirements are met.® 

In the more recent case of NCAA v. Board of Regents of the University 
of Oklahoma,® the United States Supreme Court pointed out that what 
the NCAA and its members market is competition.® In both Hennesey 
and Board of Regents, however, although the allegation against the 
NCAA was price-fixing, which could be held illegal per se, the courts 
took the rule-of-reason approach. In the case of Justice v. NCAA,*’ the 
United States District Court for Arizona used the rule of reason in 
determining whether NCAA actions incited an illegal group boycott.® 





60. See, e.g., American Medical Ass’n. v. United States, 317 U.S. 519, 63 S. Ct. 326 
(1943) (nonprofit health care group was in business under antitrust law, but rule of 
reason should be applied to its actions); Tondas v. Amateur Hockey Ass’n of United 
States, 438 F. Supp. 310 (D.C.N.Y. 1977) (restrictions imposed by hockey association are 
subject to the rule of reason analysis). 

61. See NCAA v. Board of Regents of the Univ. of Okla., 468 U.S. 85, 104 S. Ct. 
2948 (1984) (University sought declaration by the Court that the NCAA rule limiting the 
number of games each college could televise violated the antitrust laws); Association for 
Intercollegiate Athletics for Women v. NCAA, 735 F.2d 577 (D.C. Cir. 1984) (action 
brought in an attempt to prevent the NCAA’s entry into the women’s athletics market); 
Hennessey v. NCAA, 564 F.2d 1136 (5th Cir. 1977) (assistant coach lost his job when 
the NCAA enforced bylaws capping the number of coaching staff members per team); 
Justice v. NCAA, 577 F. Supp. 356 (D.C.D. Ariz. 1983) (four student-athletes sought an 
injunction to prevent the NCAA from enforcing sanctions against the University of Arizona 
football team); Jones v. NCAA, 392 F. Supp. 295 (D. Mass. 1975) (professional hockey 
player turned college student brought an action to enjoin the NCAA from declaring him 
ineligible). 

. 564 F.2d 1136 (5th Cir. 1977). 

. Id. at 1150. 

«dd 

. 468 U.S. 85, 104 S. Ct. 2948 (1984). 

. Id. at 101, 104 S. Ct. at 2960. 

. 577 F. Supp. 356 (D.C.D. Ariz. 1983). 
. Id. at 382. 
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The reasoning behind these decisions has a common theme, a theme 
which the McCormack court embraced.* Although courts cannot ignore 
the fact that the NCAA is doing business and is not exempt from the 
antitrust laws, they have protected it from almost all liability by stress- 
ing the need for its rules and regulations to maintain amateurism and 
college athletics.” 


III. THE NCAA AND SECTION 1983 STATE ACTION 


A. Background 


The second part of the plaintiffs’ complaint in McCormack alleged 
that the NCAA’s sanctions violated their rights to due process and 
squal protection under the fourteenth amendment. The fourteenth 
amendment limitations, however, apply only to ‘‘state’’ actors.”1 The 
NCAA, a formally private voluntary association, consists of nearly one 
thousand four-year colleges and universities. Approximately one-half 
are public institutions.” In order to subject the NCAA’s actions to 
constitutional scrutiny, a plaintiff must characterize them as state ac- 
tions under ‘‘color of law’’ as described in Section 1983.7? The Mc- 
Cormack court found that the NCAA’s rules and sanctions restricting 
payments to SMU’s football players did not constitute state action. A 


brief examination of prior courts’ decisions regarding state action and 
the NCAA will aid in understanding the finding in McCormack. 
Plaintiffs began challenging the NCAA under Section 1983 in the 
early 1970’s.”* ‘‘Until October of 1984, with only one exception, every 
federal court that . . . considered this question [whether the NCAA is 





69. See McCormack v. NCAA, 845 F.2d 1338, 1344 (5th Cir. 1988) for the court’s 
application of the rule of reason. 

70. See id. at 1345 (‘‘The NCAA markets college football as a product distinct from 
professional football. The eligibility rules create the product and allow its survival in 
the face of commercializing pressures.’’); Hennessey v. NCAA, 564 F.2d 1136, 1153 (5th 
Cir. 1977) (‘‘A goal of the NCAA, one which is endowed with certain benefits to society, 
is to ‘retain a clear line of demarcation between college athletics and professional 
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a state actor] . . . answered it affirmatively.’’’> A series of 1982 United 
States Supreme Court decisions”® narrowed the definition of state action, 
however. Since then, federal courts have refused to recognize the NCAA 
as a state actor.” This section discusses the theories behind state action 
generally and how they have been applied to the NCAA both before 
1982 and since. This section also discusses alternatives to the present 
approach of the federal courts. 


B. Two Theories of State Action 


In interpreting Section 1983, the federal courts have acknowledged 
situations in which justice requires that private entities be considered 
state actors.”* Through the years, the federal courts have not developed 
any single coherent doctrine defining state action, but their decisions 
can be grouped into two principal theories.” 

One theory looks to the ‘‘nexus”’ or ‘‘entanglement’’®° between the 
state and the private entity. For example, in Shelley v. Kraemer,* the 
judiciary was called upon to enforce a private, racially-restrictive cov- 
enant. The United States Supreme Court held that judicial enforcement 
of the covenant violated the fourteenth amendment. The Court applied 
fourteenth amendment scrutiny to such covenants because governmental 
entities, the courts, became ‘‘entangled’’ in enforcing them.*? In Burton 
v. Wilmington Parking Authority,® a privately owned restaurant leasing 
space in a public building refused to serve blacks. The Supreme Court 


held the restaurant a state actor because of the mutually beneficial, or 
‘“‘symbiotic,’’ nexus with the state agency.** Cases in which states 
encourage, or act in concert with, private actors also fall within this 
state actor category. 
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76. Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982); Lugar v. Edmundsen 
Oil Co., 457 U.S. 922, 102 S. Ct. 2744 (1982); Blum v. Yaretsky, 457 U.S. 991, 102 S. 
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The second theory involves a ‘‘public function’ analysis.** When 
private entities perform traditional state functions, the entities become 
liable as state actors. In Smith v. Allwright,®’ the United States Supreme 
Court found state action when the Democratic Party conducted racially- 
discriminatory primary elections. The Court reasoned thai running 
elections is normally a government function, and primary elections are 
an integral part of the electoral process.** Likewise, in Marsh v. Ala- 
bama,® the Court held that a private company that owned and operated 
a company town was a state actor because it exercised all of the normal 
functions of a municipal government.” 


C. The Two Theories and the NCAA 


Public institutions provide more than one-half of the NCAA’s reven- 
ues as well as constitute approximately half its membership.*’ The 
NCAA’s rules, however, apply equally to both public and private 
institutions. Plaintiffs argue that the NCAA is a state actor in cases in 
which it regulates both private- and public-college athletes. 

Prior to 1984, federal courts held that the structure of the NCAA, 
coupled with its links to public institutions, constituted a nexus suf- 
ficient to establish state action. In Parish v. NCAA,” the Court of 
Appeals for the Fifth Circuit noted that ‘‘state-supported educational 
institutions anc their members and officers play a substantial, although 
admittedly not pervasive, role in the NCAA’s program,’’ and that such 
a substanti2: role is an adequate basis for finding state action. In 
Howard v. NCAA,™ the D.C. Circuit acknowledged the public-institu- 
tion influence—such institutions provided more than one-half the op- 
erating capital and a majority of the members of its governing council. 
The court held that ‘‘the state instrumentalities are a dominant force 
in determining NCAA policy and in dictating NCAA actions’’ and that 
the two were in a ‘‘mutually beneficial’’ or ‘‘symbiotic relationship . . . 
which triggers constitutional scrutiny.’’* 

In several cases, the federal courts recognized the NCAA as a state 
actor under a public-function analysis as well. The Parish court declared 
that the NCAA’s regulation of intercollegiate athletics represented a 
traditional public function because college athletics was a significant 
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part of public education, and the regulation of public education was a 
traditional government function.*%* States could not escape fourteenth 
amendment liability by forming or supporting private organizations to 
perform tasks of state agencies. ‘‘[W]Jere the NCAA to disappear to- 
morrow government would soon step in to fill the void.’’” 


D. The Burger Court’s Restriction of State Action 


Under Chief Justice Warren Burger, the United States Supreme Court 
began to narrow the definition of state action. Under the public function 
analysis, the Court required a private entity’s actions to be the kind 
‘‘traditionally exclusively reserved to the State’’ in order to come within 
Section 1983.% In two subsequent decisions, the Court emphasized this 
‘‘exclusivity’’ requirement, holding that only entities that assumed the 
full range of governmental functions in a particular area could be 
classified as state actors.°° The federal courts did not alter their view 
of the NCAA as a state actor, however, until three major 1982 Supreme 
Court decisions narrowed both the nexus and public-function defini- 
tions of state action.™ 


1. Narrowing the ‘‘Nexus’’ and ‘‘Public Function’’ Definitions of 
State Action 


Two of the three cases significantly narrowed state action under the 


nexus theory. In Lugar v. Edmundsen Oil Co.,’ the Court limited the 
Section 1983 liability of a private entity to one ‘‘who may fairly be 
said to be a state actor . . . because he has acted together with or has 
obtained significant aid from state officials, or because his conduct is 
otherwise chargeable to the State.’’°? In Blum v. Yaretsky,’ the med- 
icare-funded patients in a state-regulated nursing home challenged, on 





96. Parish, 506 F.2d at 1032-33. 
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purely private dispute’’). 
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Oil Co., 457 U.S. 922, 102 S. Ct. 2744 (1982); Blum v. Yaretsky, 457 U.S. 991, 102 S. 
Ct. 2777 (1982). 

101. 457 U.S. 922, 102 S. Ct. 2744 (1982) (holding that due process requirements 
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due process grounds, the decision of the home’s doctors to transfer 
them to a lower level of care. Despite the state medicaid funding and 
regulation, the Court denied that the move constituted state action, 
holding that ‘‘[A] State normally can be held responsible for a private 
decision only when it has exercised coercive power or has provided 
such significant encouragement, either overt or covert, that the choice 
must in law be deemed to be that of the State.’’™ 

Thus, the State must coerce or significantly encourage the specific 
act of the private entity for that entity to be labeled a state actor. 
Indirect involvement, such as state funding or regulation, is not enough. 
Further, in Blum and its successors, the Court rejected ‘‘the substantial 
although not pervasive’’ nexus analysis of the Fifin Circuit in Parish 
v. NCAA. 

The Court in 1982 also narrowed state action under the public- 
function analysis. In Blum, the Court held that a private entity’s action 
must be ‘‘traditionally the exclusive prerogative of the State.’’*°* In 
Lugar, the Court held that the alleged deprivation of constitutional 
rights ‘‘must be caused by the exercise of some right or privilege 
created by the State or by a rule of conduct imposed by the State or 
by a person for whom the State is responsible.’’!” In Rendell-Baker v. 
Kohn,’ employees at a school for maladjusted students that drew 
ninety percent of its funding from the state challenged, on Section 1983 
grounds, their discharge. The Court held that merely performing a 
function that serves the public does not make the school a state actor 
when it dismisses an employee, unless the firing itself was prompted 
by a state regulation.” Thus, under the new, narrower version of 
public-function analysis, the Court looked at the specific act challenged, 
rather than at the general function of the actor or the amount of 
governmental regulation. 


2. Application of the Restricted Analysis to the NCAA 


Following Rendell-Baker, Lugar and Blum, the federal courts have 
applied the restricted state-action analysis to the NCAA. In Arlosoroff 
v. NCAA,’° the Fourth Circuit Court of Appeals refused to apply 
Constitutional scrutiny to two NCAA rules governing athletes’ eligibil- 
ity, becoming ‘‘the first appellate court not to find state action in the 
operation of the NCAA.’’'" The plaintiff, an Israeli student at private 
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Duke University, challenged an NCAA rule that restricted his eligibility 
to play varsity tennis.‘ He claimed that the rule violated the equal 
protection clause of the fourteenth amendment because it tended to 
discriminate against foreign citizens.’ 

The Fourth Circuit found no nexus sufficient for state action: ‘‘It is 
not enough that an institution is highly regulated and subsidized by 
the state. If the state in its regulatory and subsidizing function does 
not order or cause the action complained of ... there is no state 
action.’’"** The court found no state action because the plaintiffs made 
no allegation that the public institutions joined together to vote as a 
bloc to adopt the challenged eligibility rule over the objection of the 
private institutions.’ 

Further, the Arlosoroff court found unpersuasive the public-function 
argument for state action. Acting ‘‘as the overseer of the nation’s 
intercollegiate athletics’’ is not ‘‘traditionally an exclusive prerogative 
of the state.’’ Also, the ‘‘fact that [the] NCAA’s regulatory function may 
be of some public service lends no support to the finding of state 
octien :.:,..°™ 

In Graham v. NCAA,” the Sixth Circuit Court of Appeals applied 
the restricted state-action analysis to the claims of student-athletes at a 
state institution. Two football players challenged the NCAA’s ‘‘transfer 
rule’’'* and ‘‘five-year-rule,’’'?® which restricted their eligibility to play 
for the University of Louisville and other schools. The court stated that 
earlier cases had held the NCAA a state actor based on the indirect 
involvement of public institutions in making and enforcing the rules. 
The court noted that ‘‘the Supreme Court rejected that [indirect involve- 
ment] theory . . . in Rendell-Baker and Blum.’’”° 

Like Arlosoroff, Graham held that state regulation and subsidization 
alone does not create state action under the nexus analysis. In addition, 
the regulation of college athletics is not a public function ‘‘traditionally 
exclusively reserved to the state.’’!* 
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E. McCormack and the NCAA as a State Actor 


In McCormack,’”? the Fifth Circuit followed Arlosoroff and Graham 
in applying the more restrictive state-action analysis to the NCAA’s 
rules and sanctions limiting compensation of SMU’s college football 
players. The court acknowledged that the three 1982 Supreme Court 
decisions had ‘‘defined the concept of state action more narrowly and 
since these decisions virtually every court to consider the issue has 
concluded that the NCAA’s actions are not those of the state or taken 
under color of state law.’’!”° 

Under the nexus analysis, the McCormack ‘‘plaintiffs have not alleged 
any facts tending to show that state institutions as a group caused the 
eligibility rules to be enacted or to be enforced against SMU.’’!* The 
plaintiffs have the burden of showing that the state institutions ‘‘coerced 
or encouraged” the ‘‘specific conduct’’ that is challenged as state 
action. Overall participation by the state institutions in NCAA activities 
is not enough.’ In dismissing the public function argument, the 
McCormack court held that ‘‘although coordination and oversight of 
intercollegiate athletics may serve a public purpose, it is hardly a 
function traditionally reserved exclusively to the state.’’'76 

The court went on to contrast its state action analysis with that of a 
recent case finding state action by the NCAA. In Tarkanian v. NCAA,’”’ 
the Nevada Supreme Court held that the NCAA was a state actor when 
it required the University of Nevada at Las Vegas (UNLV), a state 
university, to suspend its basketball coach for violations of its ethical, 
recruiting and academic rules.’?* The court held that the NCAA was a 
state actor under the circumstance because the ‘‘right to discipline 
public employees [a state university coach] is traditionally the exclusive 
prerogative of the state.’’ The state university had participated suffi- 
ciently in the NCAA’s decision by imposing the sanction against the 
employee/plaintiff. 17° 

Tarkanian’s facts can be distinguished from those of McCormack. 
Tarkanian involved the suspension of a public employee—a public 
function. It also involved a public university’s participation in imposing 
the sanction—nexus. The NCAA sanction against SMU involved neither 
the suspension of a public employee nor the direct participation of a 
public school. The United States Supreme Court subsequently reversed 
the Nevada Supreme Court on appeal. In a 5-4 decision, the Court held 
that the NCAA’s sanctions did not constitute state action.**° McCormack 
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and Tarkanian affirm the trend away from giving constitutional scrutiny 
to the NCAA’s adoption and enforcement of rules regulating college 
athletics at both private and public institutions.’ 


F. Alternative Views of the NCAA as a State Actor 


Critics of the trend in state-action cases involving the NCAA advance 
several different arguments for categorizing the NCAA as a state actor 
when it adopts and enforces rules regulating intercollegiate athletics. 
These arguments would characterize the NCAA as a state actor even in 
light of the 1982 cases restricting state action. 


1. State Institutions Exercise ‘Coercive Power’’ and ‘‘Significant 
Encouragement’’ Toward the NCAA 


One criticism of the recent state-action decisions involving the NCAA‘? 
cites Blum’s requirement that the state provide ‘‘significant encourage- 
ment’’ or exercise ‘‘coercive power’’ in private actions in order for 
them to be challenged under Section 1983.*** It is argued that the 
participation of public institutions in the NCAA fulfills the Blum 
requirements. The public institutions offer significant encouragement 
to the NCAA by helping to promulgate the rules and by delegating 
their authority over college athletics to the NCAA. Once adopted, the 
rules are obeyed by all member institutions—public and private. Public 
institutions enforce the rules among their students as if the rules were 
their own, thus providing the ‘‘coercive’’ element of the nexus required 
under Blum.**4 

The NCAA and its public members are in a mutually beneficial, or 
“‘symbiotic,’’ relationship.**%* They are closely intertwined in a joint 
venture.’*° Even the 1982 Supreme Court decisions did not eliminate 
the doctrine that private persons are state actors when they willfully 
participate ‘‘in joint activity with the State or its agents.’’!*” 

Arlosoroff held that the mere fact that private activity was ‘‘highly 
regulated and subsidized’’ by the state did not make that activity state 
action. Instead, Arlosoroff required that the contested private action be 
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‘“‘ordered and caused’’ by the state.1** Whether the situation reflects 
‘“‘coercion and significant encouragement” or a mutually beneficial 
relationship or joint participation, critics argue there is a middle ground 
between ‘‘highly regulated and subsidized’’ and ‘‘ordered and caused’”’ 
that should be subject to constitutional scrutiny.**° 


2. State Schools Cannot Escape Constitutional Scrutiny by 
Delegating Their Powers to Others 


An alternative to public-function and nexus analysis is ‘‘delegation.”’ 
State schools originally have the authority to regulate their college 
athletics, including eligibility and compensation to athletes. If they 
exercise the authority themselves, that exercise is classified as state 
action. ‘‘The critical question to be examined is whether the state’s 
constitutional responsibility ends when the state agrees to have stan- 
dards of conduct and eligibility defined in a collective venture in which 
it participates.’’**° In Parish, the Fifth Circuit stated: ‘‘[I]t would be a 
strange doctrine indeed to hold that states could avoid the restrictions 
placed upon them by the Constitution by bonding together to form or 
support a ‘private’ organization to which they have relinquished some 
portion of their governmental power.’’'*! The Tarkanian court also used 
the delegation theory to find that the NCAA’s sanction constituted state 
action. 

Such a delegation of authority may be restricted to NCAA actions 
taken against teams and student-athletes at state institutions. However, 
if a private party’s actions have an impact on the significant rights of 
others, constitutional restraint may be necessary in order to preserve 
those rights.‘* Thus, an organization that eliminates choice for private 
as well as state institutions should be subjected to constitutional re- 
straint.1** The rights to be protected are significant when one considers 
the range of the NCAA’s regulatory activity: Proposition 48, a provision 
that requires minimum scores on the Scholastic Aptitude Test for 
freshman athletes to be eligible for varsity sports, generates concerns 
that such standards may unduly discriminate against blacks and other 
minorities;'** eligibility rules on transfer and age may discriminate 
against foreign students;'*° drug testing rules generate due process 
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concerns;**”? and investigations’** of rules violations create accompany- 
ing concerns for due process.'*° 


CONCLUSION 


McCormack indicates, first, the increasing difficulty plaintiffs have 
in establishing antitrust standing. Second, the case perpetuates the 
application of the rule of reason, rather than the per se rule, in antitrust 
actions against the NCAA. Finally, McCormack continues a line of cases 
narrowing the analysis of the NCAA as a state actor. Like its recent 
predecessors, the case confines its analysis to public function and 
nexus, and maintains the narrow definitions of these two types of state 
actions. McCormack is significant for its continuation of these recent 
trends in antitrust and civil rights law. 
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